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STATE CONSTITUTIONAL RIGHTS TO 

PRIVACY 

Tiffany C. Li 

 

This article examines state constitutional rights to privacy, 

presenting a comprehensive survey of all states that have 

explicit rights to privacy enumerated in their constitutions. 

Understanding state constitutional rights to privacy is 

particularly critical now in the wake of the 2022 U.S. Supreme 

Court decision Dobbs v. Jackson Women’s Health 

Organization, which significantly restricted the scope of federal 

constitutional privacy rights. As states have the authority to 

independently interpret their constitutions, state constitutional 

law may provide a path forward for privacy. 

In lieu of relying on federal rights protection, individuals 

may now need to turn to state constitutional rights to privacy, 

and while only eleven states have explicit rights to privacy 

enshrined in their constitutions, these rights can be powerful. 

This article examines the right to privacy in these eleven states 

(Alaska, Arizona, California, Florida, Hawai`i, Illinois, 

Louisiana, Montana, New Hampshire, South Carolina, and 

Washington). This article also shows that understanding the 

role of explicit rights to privacy in state constitutions is 

important because the lack of a federal constitutional analogue 

may allow state courts to interpret their privacy clauses as 

encompassing a more expansive set of privacy rights than what 

the U.S. Constitution provides. Federal constitutional 

protection of privacy may be diminishing, but many states have 
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long-established precedent protecting the right to privacy in 

forms that are not reliant on lockstep federal interpretation of 

privacy rights.  

This article contributes to both privacy law scholarship and 

state constitutional law scholarship. There has not been a 

scholarly survey of state constitutional privacy rights since 

1992, and this article is the first to include New Hampshire, 

which added an explicit privacy right to its constitution in 

2018. In addition to analyzing the development of each state’s 

explicit privacy right, this article compares state constitutional 

privacy rights to reveal differences and commonalities that may 

shed light on how privacy rights develop in state 

jurisprudence—and how other states may model similar rights 

to adopt in their own constitutions. In doing so, this article 

aims to provide a useful resource for scholars, practitioners, 

judges, and advocates seeking creative avenues to protect 

privacy rights.
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I. INTRODUCTION 

Constitutional Law is often a required course in standard U.S. 

law school curricula. Students across the nation learn the 

importance of the U.S. Constitution, its major representative cases, 

and methods of textual interpretation. The subject is also included 

in every state bar exam, and thus it is assumed that any attorney 

with at least minimal competence in law shall know at least a bare 

minimum of federal constitutional law. But among law schools and 

in the legal profession, much less attention is paid to state 

constitutional law—if any. This is unfortunate because state 

constitutional law provides a rich body of literature for legal 

analysis and scholarship, as well as a significant resource for 

advocacy and rights protection. 

This article examines state constitutional rights to privacy, 

focusing on those states that have explicit rights to privacy 

enumerated in their constitutions. This is important to study at this 

current moment, as political uncertainty in all branches of 

government has made unclear whether and how privacy shall be 

protected on a federal level.1 In lieu of strong federal protection of 

rights, individuals may be able to turn to state constitutional law, 

which can arguably encompass a more expansive scope of rights 

protection in the face of more limited federal constitutional 

protection.2 

 
1 See, e.g., Kate Zernike, A Volatile Tool Emerges in the Abortion Battle: State Constitutions, 

N.Y. TIMES, https://www.nytimes.com/2023/01/29/us/abortion-rights-state-constitutions.html 

(Jan. 31, 3023) (“When the Supreme Court overturned Roe v. Wade and the constitutional 

right to abortion in June, it declared that it was sending the issue back to the ‘people and 

their elected representatives.’ But the fight has largely moved to a different set of supreme 

courts and constitutions: those in the states.”). 
2 See John Devlin, The Louisiana Constitutional Right of Privacy After Dobbs: Why 

Article I, § 5 Still Provides an Independent Basis for Protection of Personal, Family, and 

(Some) Reproductive Rights, 83 LA. L. REV. 1165, 1167, 1168 (2023) [hereinafter Devlin, Right 

of Privacy After Dobbs] (footnotes omitted) (noting that “interest in state constitutional rights 

guarantees as an alternative basis for protection of rights tends to rise during periods when 

the United States Supreme Court cuts back on federal protection of those rights” and that 

state legislatures may “extend and strengthen the state constitution’s protections of 

individual rights beyond the protections available under prior law”). 
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In the wake of Dobbs v. Jackson Women’s Health Organization,3 

advocates have turned to creative methods of protecting 

reproductive rights, including a move toward litigating based on 

state constitutional rights to privacy.4 The Dobbs decision 

overturned decades of precedent applying the legal reasoning in Roe 

v. Wade, the Supreme Court case that first legalized the right to 

abortion nationwide.5 In Roe, the U.S. Supreme Court determined 

that a right to abortion existed, stemming in part from a right to 

decisional privacy found in the “penumbra” of rights in the U.S. 

Constitution.6 Post-Dobbs, the right to abortion has now effectively 

been left to the states. But this decision has greater ramifications 

than simply curtailing abortion rights. 

In Dobbs, the Court decided that rights not explicitly included in 

the text of the Constitution or “deeply rooted in history” were not 

constitutionally protected.7 The word “privacy” does not exist in the 

Constitution, and, outside of search and seizure protections in the 

Fourth Amendment, most privacy rights have heretofore been found 

in the penumbra—or shadows—of the Bill of Rights.8 But many 

privacy-based rights are not explicitly enumerated in the 

Constitution, and many such rights were also arguably not deeply 

 
3 See Dobbs v. Jackson Women’s Health Org., 142 S. Ct. 2228, 2284 (2022) (“The 

Constitution does not prohibit the citizens of each State from regulating or prohibiting 

abortion. Roe and Casey arrogated that authority. We now overrule those decisions and return 

that authority to the people and their elected representatives.”). 
4 See Zernike, supra note 1 (noting that state constitutions are critical for advocates as 

“[t]hose documents provide much longer and more generous enumerations of rights than the 

United States Constitution”). 
5 See Roe v. Wade, 410 U.S. 113, 164−65 (1973) (“A state criminal abortion statute of the 

current Texas type, that excepts from criminality only a life-saving procedure on behalf of the 

mother, without regard to pregnancy stage and without recognition of the other interests 

involved, is violative of the Due Process Clause of the Fourteenth Amendment.”).  
6 See id. at 152; see also Griswold v. Connecticut, 381 U.S. 479, 484 (1965) (“The foregoing 

cases suggest that specific guarantees in the Bill of Rights have penumbras, formed by 

emanations from those guarantees that help give them life and substance.”). 
7 See Dobbs, 142 S. Ct. at 2242 (“The Constitution makes no reference to abortion, and no 

such right is implicitly protected by any constitutional provision, including the one on which 

the defenders of Roe and Casey now chiefly rely—the Due Process Clause of the Fourteenth 

Amendment. That provision has been held to guarantee some rights that are not mentioned 

in the Constitution, but any such right must be ‘deeply rooted in this Nation’s history and 

tradition’ and ‘implicit in the concept of ordered liberty.’”). 
8 See supra note 6 and accompanying text. 
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rooted in history.9 After all, at the time of the framing of the 

Constitution, women, nonwhite people, LGBTQ people, and other 

groups were not included in the scope of individuals granted full 

rights protections. Thus, today, now that Roe is no longer the law of 

the land, significant legal uncertainty exists as to the continued 

constitutional validity of arguments upholding many other privacy 

rights, including same-sex sexual relations,10 same-sex marriage,11 

interracial marriage,12 the right to contraception,13 the right to 

choose how to educate your own children,14 and more. 

In this time of political and constitutional uncertainty,15 it is 

imperative that scholars and advocates understand the potential in 

protecting privacy rights based on theories of state constitutional 

law, in addition to federal constitutional law. The right to privacy 

now exists in a tenuous state, at least on a federal constitutional 

level, but many states have long-established precedent protecting 

the right to privacy in various forms.16 Some states even have an 

explicit right to privacy enumerated in their state constitutions.17 

This article examines the right to privacy in the eleven states 

(Alaska, Arizona, California, Florida, Hawai`i, Illinois, Louisiana, 

Montana, New Hampshire, South Carolina, and Washington) that 

have included an explicit right to privacy in their state 

constitutions. Other state constitutions without explicit rights to 

privacy still include implicit rights that are related to privacy, 

including rights against unreasonable searches and seizures (in line 

with the U.S. Constitution’s Fourth Amendment) and rights to due 

process and fundamental liberties (in line with the Ninth and 

Fourteenth Amendments). While only a minority of states have 

explicit constitutional rights to privacy, these rights can be 

 
9 See, e.g., Dobbs, 142 S. Ct. at 2234–35. 
10 See Lawrence v. Texas, 539 U.S. 558, 565, 578 (2003). 
11 See Obergefell v. Hodges, 576 U.S. 644, 681 (2015). 
12 See Loving v. Virginia, 388 U.S. 1, 2 (1967). 
13 See Griswold v. Connecticut, 381 U.S. 479, 486 (1965). 
14 See Meyer v. Nebraska, 262 U.S. 390, 403 (1923). 
15 Jack Balkin calls this a period of “constitutional rot,” different from actual “constitutional 

crisis.” See generally Jack M. Balkin, Constitutional Crisis and Constitutional Rot, in 

CONSTITUTIONAL DEMOCRACY IN CRISIS? 13, 21 (Mark A. Graber, Sanford Levinson & Mark 

Tushnet eds., 2018). 
16 See infra Section III. 
17 See infra Section IV. 
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powerful, particularly in the current time of political and 

constitutional chaos on the federal level. 

This article contributes to both privacy law scholarship and state 

constitutional law scholarship. Other scholars have written on the 

development of state constitutional law,18 including scholars who 

have written on state constitutional rights to privacy—both surveys 

of all states19 as well as articles focused on one state’s right in 

particular.20 At time of writing, it has been decades since the last 

publication of a law review article that provides an up-to-date 

survey of all existing state constitutional rights to privacy. Previous 

articles have not included recent constitutional amendments, 

including New Hampshire’s 2018 amendment that enshrined a 

 
18 See, e.g., William J. Brennan Jr., State Constitutions and the Protection of Individual 

Rights, 90 HARV. L. REV. 489, 495 (1977); see also G. Alan Tarr, Understanding State 

Constitutions, 65 TEMP. L. REV. 1169, 1170 (1992) (discussing constitutional theory and the 

role of state constitutions). 
19 See, e.g., Gerald B. Cope, Jr., Note, Toward a Right of Privacy as a Matter of State 

Constitutional Law, 5 FLA. ST. U. L. REV. 631, 638–39 (1977); Mark Silverstein, Privacy 

Rights in State Constitutions: Models for Illinois?, 1989 U. 

ILL. L. REV. 215, 226–28 (1989); Martha M. Ezzard, State Constitutional Privacy Rights Post 

Webster – Broader Protection Against Abortion Restrictions?, 67 DENV. U. L. REV. 401, 404 

(1990); Ken Gormley, One Hundred Years of Privacy, 1992 WIS. L. REV. 1335, 1335 (1992); 

Ken Gormley & Rhonda G. Hartman, Privacy and the States, 65 TEMP. L. REV. 1279, 1282 

(1992); Jeffrey M. Shaman, The Right of Privacy in State Constitutional Law, 37 RUTGERS 

L.J. 971, 974–75 (2006). 
20 See, e.g., Timothy Stallcup, Comment, The Arizona Constitutional “Right to Privacy” and 

the Invasion of Privacy Tort, 24 ARIZ. ST. L.J. 687 (1992); Daniel R. Gordon, Upside Down 

Intentions: Weakening the State Constitutional Right to Privacy, A Florida Story of Intrigue 

and a Lack of Historical Integrity, 71 TEMP. L. REV. 579 (1998); Mark S. Kende, Technology’s 

Future Impact on State Constitutional Law: The Montana Example, 64 MONT. L. REV. 273 

(2003); Erwin Chemerinsky, Comment,  Privacy and the Alaska Constitution: Failing to 

Fulfill the Promise, 20 ALASKA L. REV. 29 (2003); Charles W. Johnson & Scott P. Beetham, 

The Origin of Article I, Section 7 of the Washington State Constitution, 31 SEATTLE U. L. REV. 

431 (2008); Timothy Sandefur, The Arizona “Private Affairs” Clause, 51 ARIZ. ST. L.J. 723 

(2019); Erin Fitzgerald, No Place for Strict Katz in New Hampshire’s Right of Privacy, 56 

NEW ENG. L. REV. F. NO. 1 (2022); David A. Carrillo, Stephen M. Duvernay, Rodolfo E. Rivera 

Aquino & Brandon V. Stracener, California Constitutional Law: Privacy, 59 SAN DIEGO L. 

REV. 119 (2022); Nicole A. Ozer, Golden State Sword: The History and Future of California’s 

Constitutional Right to Privacy to Defend and Promote Rights, Justice, and Democracy in the 

Modern Digital Age, 39 BERKELEY TECH. L.J. 963 (2024); Allison Bendall, State Constitutional 

Law – Weaver v. Myers and the Scope of Privacy Rights in Litigation and Death Under 

Florida Law, 49 CUMB. L. REV. 321 (2019). 
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right to privacy into the state constitution.21 This article contributes 

to the field by providing a survey of state constitutional rights to 

privacy, which can be useful for scholars, practitioners, and 

advocates seeking creative avenues to pursue privacy protection. 

This article examines state constitutional rights to privacy by 

first comparing the development of the right to privacy in the eleven 

states that include an explicit right in their constitutions. Next, the 

article presents a survey that analyzes each state’s privacy right in 

turn, looking at the intent of the drafters, the scope of coverage, 

salient cases, and current controversies. Finally, the article 

concludes by offering suggestions for how policymakers, 

practitioners, scholars, and advocates can use state constitutional 

privacy rights to protect privacy in an age of uncertainty. 

II. BACKGROUND 

This article begins with the premise that state constitutions are 

not only interesting to study from an intellectual standpoint, but 

also pragmatically useful for practitioners and advocates to 

understand. Under the federalist system, states have the ability to 

independently interpret their own constitutions.22 For state court 

cases that rely solely on state law—including state constitutional 

law—states can also independently review their own decisions.23 

These are critical factors to understand, particularly in a time when 

the federal government may seek to interfere with the scope of 

rights protection. 

Currently, eleven states have an explicit right to privacy 

enshrined in their state constitutions: Alaska, Arizona, California, 

Florida, Hawai`i, Illinois, Louisiana, Montana, New Hampshire, 

South Carolina, and Washington.24 This article specifically focuses 

on state constitutions that include explicit rights to privacy, where 

 
21 N.H. CONST. pt. 1, art. 2-b. 
22 See Minnesota v. Nat’l Tea Co., 309 U.S. 551, 557 (1940) (“It is fundamental that state 

courts be left free and unfettered by us in interpreting their state constitutions.”). 
23 See id. at 559. 
24 For further discussion of these constitutional provisions, including a reproduction of their 

texts, see infra Section IV. 
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the word “privacy” (or similar25)  is mentioned directly in the 

constitution itself. Ken Gormley and Rhonda Hartman note that 

state constitutions protect privacy in different ways, only one of 

which is the inclusion of an explicit right to privacy written in the 

text of the constitution.26 However, while his article does not focus 

on state constitutions that may include implicit rights to privacy, 

those rights are also important. 

It is both interesting and useful to study states that have adopted 

an explicit right to privacy, as this sets them apart from other states 

that rely on Fourth Amendment-style search and seizure provisions 

as well as other implicit rights to privacy similar to those found in 

the U.S. Constitution.27 Further, Gormley and Hartman believe 

that “states adding explicit privacy language to their state 

constitutions . . . have tended to be the most active in fashioning 

new, creative outlets of privacy jurisprudence in areas of waning 

federal interest, particularly where federal courts have become 

gridlocked by indecision.”28 That said, even states without explicit 

privacy provisions in their state constitutions can prove successful 

in protecting privacy, particularly if those states also have strong 

traditions in state constitutional law.29 

Thus, studying state constitutional protections for the right to 

privacy can provide insight on other areas of law in which federal 

courts have proven inadequate in protecting—or perhaps, even 

delineating—rights. Understanding differences between how each 

state protects the right to privacy can also illuminate how advocates 

in those states can use their constitutional provisions to protect 

privacy, and how other states may be able to advance new proposals 

 
25 Arizona and Washington use the term “private affairs.” This is arguably not the same as 

“privacy,” but the author includes these states in the survey for two reasons. First, most 

previous academic discussions of state constitutional privacy rights have included these two 

states. Second, these two states share with the other nine the distinction of protecting privacy 

rights in a form not wholly related to a Fourth Amendment-style search and seizure provision, 

something other states do not have. 
26 See Gormley & Hartman, supra note 19, at 1281. 
27 See id. at 1282–83. 
28 Id. at 1281. 
29 See id. at 1321 (“It is probably not coincidental that many of [the states without explicit 

privacy amendments who have succeeded in protecting this right] are [those] that have been 

most active in the state constitutional law movement . . . often because of a rich constitutional 

history and a few activist judges.”). 
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to amend their own constitutions to include explicit rights to 

privacy. 

III. COMPARATIVE ANALYSIS 

Having introduced the general problem at hand, and the need to 

understand state constitutional privacy protections, this article now 

analyzes a few themes that emerge from the larger survey of state 

constitutional privacy provisions. Section III highlights four themes 

that emerge from comparative analysis, focusing on differences in 

text and form, substantive scope, historical context, and 

jurisdictional independence. After understanding themes that 

emerge from comparative analysis, Section IV will provide a survey 

of all eleven states that constitutionally protect privacy, including 

detailed analysis of each state’s constitutional right to privacy, 

along with more detailed historical and legal context. 

A. TEXT AND FORM 

One way to compare state constitutional privacy provisions is by 

analyzing the text itself. A textual analysis of a constitutional 

provision can mean many things. For the purposes of this 

subsection, we will focus on observing placement of the privacy 

provisions in the context of the rest of the constitution as a text. 

This analysis focuses on the material dimensions of each state 

constitution, in line with theories of materialist interpretations of 

law.30 

Analyzing the material dimensions of the state constitutional 

privacy provisions in terms of their text and form is important, as 

courts often seek to interpret constitutional provisions by first 

closely reading the text of the constitution itself and utilizing the 

canons of construction for each state’s constitution.31 One difficulty 

 
30 See, e.g., Alain Pottage, The Materiality of What?, 39 J.L. & SOC’Y 167 (2012); Hyo Yoon 

Kang & Sara Kendall, Contents, Introduction & Contributors, 23 LAW TEXT CULTURE 1 

(2019); Amy J. Devitt, Anis Bawarshi & Mary Jo Reiff, Materiality and Genre in the Study of 

Discourse Communities, 65 COLL. ENG. 541 (2003). 
31 See, e.g., Michael J. Besso, Commenting on the Connecticut Constitution, 27 CONN. L. 

REV. 185, 219 (1994) (“[T]extualism . . . is the initial tool with which to discern meaning. The 

words of the constitution are the better indicator of meaning; if the text on its face provides 

an answer to a constitutional query, the issue is resolved.”). 
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with interpreting the U.S. Constitution is that an originalist, 

textualist analysis requires understanding the text of the 

Constitution as conceived in the 1700s, which in turn requires a 

deep historical analysis of a period of time from which historians 

sometimes find inconsistent or nonexistent historical records.32 This 

is much less the case with state constitutional privacy protections, 

as most of them emerged in the mid-twentieth century, with only 

Washington (1889) and Arizona (1910) having included explicit 

rights to privacy in their constitutions earlier than that.33 Due to 

the later time periods from which these privacy provisions emerged, 

there is generally significantly more easily accessible historical 

records for the purposes of conducting a textual analysis of these 

provisions.34 Thus, state courts may be more likely to hew even more 

closely to the text itself when interpreting privacy rights, as textual 

evidence will not be wanting. In terms of where and how the explicit 

right to privacy is textually situated in the state constitution, some 

states include the right to privacy as its own section, while others 

incorporate it into a section that includes a discussion of other 

rights. Four states (Alaska, Montana, Florida, and New Hampshire) 

have what Gerald Cope calls a “freestanding” right to privacy—a 

section of the constitution solely and specifically devoted to a right 

to privacy.35 Other states include “privacy” in the text of other 

provisions that protect a broader set of rights, mostly within a 

search and seizure type provision.36 California is the only state that 

incorporated a right to privacy as part of a general provision on 

inalienable rights.37 

The other six states include the explicit right to privacy in a 

provision that includes rights either directly or indirectly related to 

 
32 See, e.g., Weisman v. Lee, 908 F.2d 1090, 1093 (1st Cir. 1990) (“The ‘historical record’ is 

inconclusive on the various cross-currents in the minds of the framers. Because of the tangled 

and often conflicting historical record, it is unlikely that, as an empirical matter, we can ever 

know the original intention of the authors of the Constitution.”). 
33 See Gormley & Hartman, supra note 19, at 1282–83. 
34 See id. at 1321 (“Fresh privacy amendments offer an opportunity for fresh constitutional 

history. . . . [R]ecently drafted privacy provisions are chock full of discussions of the drafters’ 

intent; with quite specific historical evidence to back up judicial conclusions.”). 
35 Cope, supra note 19, at 636. 
36 Id. at 710. 
37 CAL. CONST. art. I § 1. 
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search and seizure rights.38 Four states (Hawai`i, Illinois, 

Louisiana, and South Carolina) with explicit privacy protections 

include privacy as part of a broader provision protecting an explicit 

right to privacy as part of a provision providing rights in searches 

and seizures.39  Hawai`i is the only state that includes an explicit 

mention of “privacy” both as a freestanding provision in article I, 

section 6 as well as a right against invasions of privacy in its search 

and seizure provision in article I, section 7.40 Washington and 

Arizona, who alone included a right to privacy at the time of 

ratification of their original state constitutions, include the right to 

privacy in a provision that does not specifically mention searches 

and seizures but does include a right not to have one’s “home 

invaded,” which some argue is functionally similar.41 

New Hampshire’s right to privacy does not fit neatly into any of 

the above categories. It is a new, freestanding right to privacy,42 like 

those found in the state constitutions of Alaska, Montana, and 

Florida,43 so it does not fit with the rights against invasions of 

privacy that were added to search and seizure provisions. However, 

Alaska, Montana, and Florida all include a relatively broad scope of 

privacy protection, with exceptions only for access to public records 

(Florida) or compelling state interest (Montana).44 Unlike the other 

freestanding privacy provisions, New Hampshire’s privacy 

provision is a much more restricted right to privacy that only 

protects informational privacy.45 

State constitutional privacy provisions can otherwise be 

compared in terms of the text itself, as well as the placement of the 

privacy protection within the text. These textual differences are 

 
38 See Cope, supra note 19, at 701. 
39 See HAW. CONST. art. I, § 7; ILL. CONST. art. I, § 6; LA. CONST. art. I, § 5; S.C. CONST. 

art. I, § 10. 
40 See HAW. CONST. art. I, §§ 6, 7. 
41 See, e.g., Cope, supra note 19, at 691. However, the wording of the privacy clauses in the 

Arizona and Washington constitutions is quite different from the wording of the U.S. 

Constitution’s Fourth Amendment and arguably was intentionally made different by the 

drafters. This difference allows Arizona and Washington courts the freedom to interpret their 

clauses without lockstepping with Supreme Court precedent, if they so desire. 
42 See N.H. CONST. pt. 1, art. 2-b. 
43 See Cope, supra note 19, at 636. 
44 See id. 
45 See N.H. CONST. pt. 1, art. 2-b. 
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interesting and point to how state legislatures and voters thought 

about privacy at the time the text was created or amended. It is 

possible that a freestanding privacy right may be interpreted more 

broadly, as a privacy right placed in a provision with other rights 

may be limited in interpretation by the other rights in the same 

provision.46 For privacy rights that are included in provisions along 

with other rights, those other rights may be used to interpret the 

scope of the privacy right. This could lead to a more expansive 

interpretation of the privacy right altogether. For example, by 

including privacy in a provision against unreasonable searches and 

seizures, courts could interpret a right to privacy as related to 

search and seizure rights or, conversely, could identify the privacy 

right as something that must be different, as otherwise the 

inclusion of the right in that section would be duplicative. 

In general, courts have found it easier to interpret privacy 

clauses more broadly with state constitutions that include 

freestanding privacy clauses, as opposed to constitutions that 

include privacy as part of a clause that includes other rights. In 

particular, including the privacy right into a clause that also 

includes search and seizure protections can lead state courts to 

interpret the entire clause in lockstep with Supreme Court 

precedent. Further, while states that include limitations and 

standards of review into their privacy clauses were likely well-

intentioned, even in states without such provisions, courts were well 

able to create their own limiting precedent. Thus, a state that 

wishes to introduce a new privacy right into its constitution would 

do well to craft their right as a freestanding right, minimizing 

similarity to the Fourth Amendment in text, and without additional 

limitations. 

As the text of the constitution plays a significant role in the scope 

of individual rights, it is important to understand even minute 

differences in how privacy rights have been enshrined through the 

texts of constitutions. Having evaluated the material dimensions of 

the text and form of each privacy protection, this article next turns 

to a brief comparison of the general scope of each privacy provision. 

 
46 But see infra note 134 and accompanying text. 
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B. SUBSTANTIVE SCOPE 

Another way to analyze the textual differences between the state 

constitutional privacy protections is to examine the differences in 

scope for each of the privacy rights. Some states include a broad, 

general right to privacy (which could encompass informational as 

well as decisional or autonomy-based privacy rights),47 while others 

include a more limited right to privacy that focuses solely on search-

and-seizure-related criminal contexts.48 Additionally, some states 

include limitations or standards of review enshrined directly in the 

state constitution. 

Prior to New Hampshire’s 2018 amendment adding privacy as a 

right to its state constitution, the ten other states with privacy 

enshrined in their constitutions could be categorized broadly in 

terms of states that included a general right to privacy (Alaska, 

California, Florida, Hawai`i, and Montana) and states that included 

rights against invasions of privacy specifically as part of a provision 

on rights related to the search and seizure provision or something 

similar (Hawai`i, Illinois, Louisiana, South Carolina, Arizona, and 

Washington). The substantive scope of each of these provisions 

differs. 

Additionally, some state constitutions (Florida, Hawai`i, and 

Montana) include a limitation or standard of interpretation for the 

privacy right, e.g., Florida allowing for public right of access to 

information and Hawai`i and Montana allowing for “compelling 

state interest.” Such limitations can include an exception to allow 

access to public records, a restriction to only information privacy, 

and an explicit allowance for compelling state interest to override 

privacy rights. Most states did not include specific standards or 

limitations in their constitutions and thus left it to the courts to 

determine what standards should apply. 

New Hampshire’s privacy provision is a much more restricted 

right to privacy. New Hampshire’s right specifically only protects 

against intrusions into “private or personal information,” which 

could mean that New Hampshire’s privacy right is solely an 

 
47 See ALASKA CONST. art. I, § 22; CAL. CONST. art. I, § 24; FLA. CONST. art. I, § 23; HAW. 

CONST. art. I, § 6; MONT. CONST. art. II, § 10. 
48 See HAW. CONST. art. I, § 7; ILL. CONST. art. I, § 6; LA. CONST. art. I, § 5; S.C. CONST. 

art. I, § 10; ARIZ. CONST. art. II, § 2.1; WASH. CONST. art. I, § 7. 
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informational privacy right and not a decisional privacy right. This 

is more similar to Florida’s state constitutional protection against 

“unreasonable interception of private communications,” which is 

part of their state constitution’s search and seizure provision.49 

New Hampshire’s privacy right limitation highlights the divide 

between informational and decisional privacy. This is an important 

distinction as this may mean that New Hampshire’s state 

constitutional right to privacy will not cover the same breadth of 

rights as in other states. For example, while informational privacy 

rights can protect individuals against government surveillance of 

medical records, informational privacy rights alone may not allow 

individuals to exercise autonomy over their own life decisions, free 

of government intrusion. Instead, decisional privacy rights are often 

what courts will turn to when analyzing individuals’ rights to act 

free from government intrusion,50 including in cases involving 

controversial issues like contraception, abortion, family planning, 

interracial marriage, same-sex sexual relations, same-sex marriage, 

and physician-assisted suicide. 

The majority of the states with explicit rights to privacy have not 

interpreted that right to definitely include rights outside the search 

and seizure criminal context. This is unfortunate, both for legal and 

public policy reasons. Legally, states should not have to interpret 

their privacy rights in such a limited scope, as there is no legal need 

to follow Supreme Court precedent where no such explicit right 

exists in the U.S. Constitution. On a public policy basis, this 

restricted form of rights protection misses informational and 

decisional privacy rights that are critical to protect, especially now 

in a time of rapidly advancing, privacy-invasive technological 

developments—as well as rapidly advancing, privacy-invasive 

federal government trends. 

Understanding the material dimensions of text and form, as well 

as the substantive scope, of each state constitutional provision 

provides insights into the different ways states conceive of and 

protect privacy. Another dimension relevant to this comparative 

analysis is time, that is, the historical context surrounding the 

inclusion of privacy into the state constitution. 

 
49 FLA. CONST. art. I, § 12. 
50 See ROGER J.R. LEVESQUE, ADOLESCENCE, PRIVACY, AND THE LAW: A DEVELOPMENTAL 

SCIENCE PERSPECTIVE 16 (2016). 
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C. HISTORICAL CONTEXT 

Another way to compare these state constitutional protections to 

privacy is to conduct a historical analysis or to at least recognize the 

factor that time may play in the creation and interpretation of each 

of these constitutional provisions. This article does not attempt a 

deep historical analysis51 but instead provides a brief overview in 

this subsection, with a more detailed historical discussion on each 

state in the survey portion of this article. This subsection proceeds 

by first noting the impact of time on the difficulty or ease of finding 

evidence used by courts for interpretation. Next, this subsection 

discusses the impact of time on waves of federalist independence 

from courts. Third, this subsection categorizes the state 

constitutional privacy protections into four categories: early 

adopters, post-Griswold, post-Katz, and New Hampshire. Finally, 

this article notes the impact of new technological developments on 

state constitutional privacy development. 

One simple finding from a temporal comparison of state 

constitutional privacy protections relates to constitutional 

interpretation. The U.S. Constitution was ratified in 1788.52 In the 

centuries since, courts have struggled to interpret originalist 

meaning, a struggle made more difficult given the inconsistencies of 

historical record.53 In contrast, the historical record may often be 

clearer on state constitutions that include explicit rights to privacy, 

if for no other reason than those constitutions (or constitutional 

amendments) were drafted and ratified much later in time. 

Washington and Arizona (the “early adopters”) included explicit 

rights to privacy in their state constitutions in 1889 and 1910, 

respectively.54 Eight other states incorporated privacy rights into 

 
51 Arguably a good thing, as this is a law review article, and not a history article. See 

generally Mark Tushnet, Interdisciplinary Legal Scholarship: The Case of History-in-Law, 71 

CHI.-KENT L. REV. 909 (1996). 
52 Gary Lawson & Guy Seidman, When Did the Constitution Become Law?, 77 NOTRE DAME 

L. REV. 1, 1 (2001). 
53 Cf. N.Y. State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct. 2111, 2177, 2179–81 (2022) 

(Breyer, J., dissenting) (“The Court’s near-exclusive reliance on history is not only 

unnecessary, it is deeply impractical. . . . Courts are, after all, staffed by lawyers, not 

historians.”). 
54 See WASH. CONST. art. I, § 7; ARIZ. CONST. art. II, § 8. 
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their state constitutions between 1968 and 1980,55 and New 

Hampshire added an explicit right to privacy to its state 

constitution in 2018.56 The time period in which each privacy 

provision was added to a state constitution plays a role in how easy 

or difficult it is for lawyers and judges to interpret originalist intent, 

as historical resources generally tend to be more abundant in later 

time periods.57 Given the advent of the Internet and the ease of 

digital archival methods, it is now possible that future courts and 

legal historians may have an easier time interpreting originalist 

meaning of state constitutional text regarding newly added privacy 

provisions that may occur in the future.58 

Understanding the temporal dimension of state constitutional 

protections for privacy can shed light on how the legislatures and 

voters of the time felt about privacy, and how the right may be 

defined in law for that state. But it can also bring understanding to 

larger themes surrounding historical waves of state judicial 

independence. In general, despite the fact that state constitutional 

law is woefully understudied today,59 states do retain a great level 

of independence in the federalist system. After all, state courts have 

independent authority to interpret state constitutions, regardless of 

U.S. Supreme Court precedent on related topics,60 and states have 

the power to independently review state court cases that rely solely 

on state law. Whether and to what extent states use their 

independent authority may be related to historical context as well, 

 
55 See infra notes 71–72 and accompanying text. 
56 See N.H. CONST. pt. 1, art. 2-b. 
57 See Eric L. Muller, Originalism Was Impossible, THE ATLANTIC (Sept. 24, 2024), 

https://www.theatlantic.com/ideas/archive/2024/09/originalism-was-impossible/679996/ 

[https://perma.cc/XN22-7JC7]. 
58 See id. 
59 See Jim Rossi, Assessing the State of State Constitutionalism, 109 MICH. L. REV. 1145, 

1145 (2011) (“State constitutions are very important legal documents, but their interpretation 

is remarkably understudied (and, of course, highly undertheorized) in the academic 

literature.”). 
60 See Robert K. Fitzpatrick, Neither Icarus Nor Ostrich: State Constitutions as an 

Independent Source of Individual Rights, 79 N.Y.U. L. REV. 1833, 1834–35 (2004) (“Judicial 

federalism is the ‘well settled’ principle that, irrespective of the Supreme Court’s 

interpretation of the federal Constitution, ‘state supreme courts may interpret their 

constitutions to give greater protection to their citizens.’” (quoting Dennis J. Braithwaite, An 

Analysis of the “Divergence Factors”: A Misguided Approach to Search and Seizure 

Jurisprudence Under the New Jersey Constitution, 33 RUTGERS L.J. 1, 3 (2001))). 
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with some time periods perhaps lending themselves to greater 

federalist independence from states.61 

John Devlin argues that a turn toward state constitutional rights 

is not new; in fact, prior to developments in the middle of the 

twentieth century, state constitutional rights—not federal 

constitutional rights—were the primary line of defense for 

individuals asserting rights.62 Devlin cites a line of Supreme Court 

cases interpreting much of the Bill of Rights as incorporated in the 

Fourteenth Amendment, as well as the expansion of rights under 

the Warren Court, as reasons for the prior turn toward federal 

constitutional law for protection of rights.63 Gerald Cope agrees, 

specifically noting that the transition from the Warren to the 

Burger Court influenced a state constitutional turn to privacy, 

where many increasingly viewed privacy as a matter to be left to 

states and state courts.64 

Lisa Munyon notes that the 1970s–1990s reflect another turn 

towards state constitutional rights as part of a trend of “new 

federalism”65 in which the balance between state and federal 

 
61 See, e.g., Ernest Young, Federalism as a Constitutional Principle, 83 U. CIN. L. REV. 1057, 

1067–68 (2015) (explaining how, in 1937, the U.S. Supreme Court would define spheres of 

exclusive state autonomy free from interference by the federal government, which gave rise 

to the “concurrent jurisdiction” model of federalism). 
62 See Devlin, Right of Privacy After Dobbs, supra note 2, at 1166 (“Until the middle of the 

twentieth century, state constitutional guarantees were the primary sources of legal 

protection of individual rights against infringement by state governments or state officials.”). 
63 Id. at 1166–67. 
64 See Cope, supra note 19, at 637–38. While Cope includes California in his category of 

states with freestanding privacy protections, this author disagrees, as California’s privacy 

protection is included in a longer list of inalienable rights. Compare id. at 363 & nn.27–28 

(remarking that California’s declaration of privacy as an inalienable right is “similar[]” to 

Alaska and Montana’s adoption of “free-standing” declarations of privacy rights), with CAL. 

CONST. art. I, § 1 (amended 1974) (“All people are by nature free and independent and have 

inalienable rights. Among these are enjoying and defending life and liberty, acquiring, 

possessing, and protecting property, and pursuing and obtaining safety, happiness, and 

privacy.” (emphasis added)). 
65 See Donald E. Wilkes, Jr., More on the New Federalism in Criminal Procedure, 63 KY. 

L.J. 873, 874–75 (1975) (noting that one facet of “new federalism” is the Burger Court’s 

persistence on “relax[ing] federal constitutional restraints on the power of police and 

prosecutorial officials” and allowing state courts to evade federal review by basing state court 

decisions solely on state law grounds). 
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sovereignty shifted back towards states.66 Aside from the early 

adopters (Washington and Arizona) and the latest newcomer New 

Hampshire, all of the states that have explicit privacy rights in their 

state constitutions added these rights from 1960 to 1980,67 which 

may give credence to the theory of a time of new federalism, or a 

shift to state constitutional independence. 

Examining the impact of time and historical context on state 

constitutional protections of privacy can also help us understand 

how privacy rights may change across states in the future, perhaps 

in response to new federal interpretations of privacy law or as part 

of general shifts towards state sovereignty. Gormley and Hartman 

argue that state constitutional rights to privacy have often 

appeared or changed in response to decisions from federal courts: 

 

Each time the federal courts render a decision that 

portends to expand or contract privacy rights under the 

Fourth or Fourteenth Amendments, a national ripple 

effect occurs in which the courts of fifty increasingly 

independent, often times iconoclastic states, take up the 

same issue under their own constitutions. One of the 

most interesting side-effects of this phenomenon is that, 

as federal courts have dodged controversial privacy 

issues, a number of states have vigorously intervened to 

expand privacy rights under their own constitutions.68  

 

The clearest moment in time that may be relevant for a 

discussion of state constitutional privacy protections is the 1960s–

1980s, in which eight states amended their constitutions to include 

explicit rights to privacy.69 This timing coincides with significant 

 
66 See Lisa D. Munyon, “It’s a Sorry Frog Who Won’t Holler in His Own Pond”: The 

Louisiana Supreme Court’s Response to the Challenges of New Federalism, 42 LOY. L. REV. 

313, 316–17 (1996) (“[I]n the past twenty years, the Burger and Rehnquist Courts have 

retrenched from the Warren Court’s aggressive approach to protecting individual liberties 

and have begun using procedural devices to limit the [U.S. Supreme] Court’s adjudication of 

claims against state action, admittedly in the name of federalism.” (citing William J. 

Brennan, Jr., The Bill of Rights and the States: The Revival of State Constitutions as 

Guardians of Individual Rights, 61 N.Y.U. L. REV. 535, 547–48 (1986))). 
67 See infra notes 71–72 and accompanying text. 
68 Gormley & Hartman, supra note 19, at 1280. 
69 Id. at 1282–83. 
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cases like Katz and Griswold (and later Roe), which saw the U.S. 

Supreme Court expand the scope of privacy rights. 

States with privacy protections can be classified as: Early 

Adopters, Post-Katz Wave, Post-Griswold Wave, and New 

Hampshire. 

 

• Early Adopters: Washington (1889) and Arizona (1910).70 

These states included privacy in their constitutions from the 

very beginning and use similar language. Both include 

general privacy rights that emphasize but are not exclusive 

to the constitutionally protected zone of the home. 

 

• Post-Katz Wave: Hawai`i, Illinois, South Carolina, 

Louisiana.71 These states added privacy to the search and 

seizure provisions in their constitutions between 1968 and 

1974, likely as a response to Katz, which upended decades of 

precedent on the Fourth Amendment and added a new 

concept of “reasonable expectation of privacy.” This time 

period overlaps with the Post-Griswold time period but 

includes only states that added explicit rights to privacy to 

existing search and seizure provisions, perhaps reflecting a 

greater reliance on federal decisionmaking related to search 

and seizure cases, like Katz. 

 

• Post-Griswold Wave: Florida, Hawai`i, Montana, Alaska, 

California.72 These states added privacy to their state 

constitutions as standalone provisions separate from a 

broader search and seizure right in the time period between 

1972 and 1980, likely as a response to U.S. Supreme Court 

cases addressing abortion, including Griswold in 1965 and 

Roe in 1973. 

 

• New Hampshire: Again, here, New Hampshire stands alone 

as the only state to have added privacy into its constitution 

in the twenty-first century. Whether this state is the 

 
70 Id. at 1282. 
71 Id. at 1283. 
72 Id. at 1282. 
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beginning of a new wave remains to be seen. 

 

This light historical analysis helps us understand how the right 

to privacy has generally developed in the United States, as states 

react to major legal changes and perhaps, in the case of New 

Hampshire, technological changes. 

Now that the U.S. Supreme Court has overturned Roe, it remains 

to be seen if any additional states will take this opportunity to 

enshrine privacy into their state constitutions. Devlin finds this 

current moment to be an example of a time when states may be 

turning to state constitutional law to expand privacy rights,73 in the 

wake of both the Dobbs decision and Supreme Court conservativism 

generally, as well as shifting understandings of executive power 

under what is now the second Trump Administration. Or perhaps 

other states will follow New Hampshire’s lead and add privacy 

protections as a reaction to the increasing awareness of 

technologically fueled surveillance measures. 

One theme that emerges from analyzing the historical context 

surrounding the drafting and implementation of each privacy 

provision is the strong impact that technological developments have 

on lawmakers and voters in each state. In the historical records on 

the drafting of the privacy provisions, as well as the voter 

information at the time, fear or anxiety regarding new technologies 

shows up consistently.74 Ironically, fear of new technological 

phenomena is, itself, not a new phenomenon. Drafters and voters of 

the past were afraid of the voice recorder, the camera, and early 

computing techniques, due to their ability to exacerbate privacy 

harms.75 Today, individuals may be afraid of other new 

technologies, including location-based surveillance (like GPS 

trackers), Internet-based data collection, commercially available 

drones, and more.76 These concerns were important for the adoption 

 
73 See Devlin, Right of Privacy After Dobbs, supra note 2, at 1167–68 (“[T]he Supreme 

Court’s decision in Dobbs . . . has provided another occasion for renewed interest in state 

declarations of privacy rights[.]”). 
74 See, e.g., James Ridge, What Happens when Everything Becomes Connected: The Impact 

on Privacy when Technology Becomes Pervasive, 49 S. TEX. L. REV. 725, 740–41 (2008) 

(describing an uptick in legislative activity in the 1970s and 1980s in response to developing 

technology). 
75 See id. at 745. 
76 See id. at 745–46. 
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of New Hampshire’s state constitutional privacy provision in 2018, 

and as technology continues to advance, we may see new waves of 

privacy amendments being proposed in reaction to new 

technologically influenced methods of privacy invasion. 

D. JUDICIAL INDEPENDENCE 

A frequent debate in state constitutional law concerns how much 

independence state courts ought to have from federal courts and 

federal precedent.77 These conversations relate to larger debates 

surrounding ideas of federalism, states’ rights, and centralized 

government authority.78 These are worthy debates, but this paper 

will specifically and solely focus on privacy. This subsection 

specifically highlights one theme that emerges from comparing 

state constitutional privacy provisions: differences in the level of 

judicial deference to, or independence from, federal constitutional 

interpretation. 

Legally, state courts have the ability to independently interpret 

their own constitutions.79 State courts also have the ability to 

independently review state court cases that rely solely on state 

law.80 However, in some cases, state courts end up interpreting their 

own state constitutions in manners consistent with federal 

interpretation of similar concepts.81 This can occur with state 

constitutional rights to privacy, which arguably does not lead to the 

most expansive privacy protections for individuals.82 

 
77 See, e.g., Ken Gormley, State Constitutions and Criminal Procedure: A Primer for the 

21st Century, 67 OR. L. REV. 689, 694 (1988) (“The gradual re-emphasis of the doctrine of 

‘Federalism’ and ‘States Rights’ at the federal level . . . has resulted in an interpretation of 

the U.S. Constitution which has purposely left a great deal of decision making to the states.”). 
78 See id. at 697. 
79 See Minnesota v. Nat’l Tea Co., 309 U.S. 551, 557 (1940) (“It is fundamental that state 

courts be left free and unfettered by us interpreting their state constitutions.”). 
80 See Wainwright v. Sykes, 433 U.S. 72, 81 (1977) (explaining that federal courts generally 

stay away from state court interpretations of pure state law). 
81 See, e.g., Brett Legner, Interpreting the Illinois Constitution: Understanding the Rights 

Afforded by a Modern Charter, 48 LOY. U. CHI. L.J. 851, 859 (2017) (discussing the Illinois 

state court practice of interpreting the state constitution in line with federal interpretation 

of the U.S. Constitution). 
82 See id. at 853 (explaining that the federal Constitution sets a floor of privacy rights and 

states can expand privacy rights from this basis). 
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Evaluating state courts’ deference to or independence from 

federal constitutional interpretation is particularly key in a privacy 

context, as eleven states have explicit rights to privacy that have no 

direct federal constitutional analogue.83 Where there is a direct 

federal and state correlation in text (as with most search and 

seizure provisions), it is simple for states to follow federal precedent 

on interpretation, though they do not always do so.84 It is not as 

simple to apply federal precedent where there is no direct corollary 

in terms of textual right—which changes the analysis for whether 

and how state courts ought to follow federal precedent—because the 

U.S. Constitution does not contain an explicit right to privacy. It 

does, however, contain implicit rights to privacy that emanate from 

the penumbra of the Bill of Rights.85 For example, the Fourth 

Amendment provides privacy rights in the context of search and 

seizure in criminal cases. Rights to due process in the Ninth and 

Fourteenth Amendment also arguably include privacy rights.86 

Even the right against self-incrimination in the Fifth Amendment 

is arguably a privacy-related right.87 And in Griswold, the Supreme 

Court determined that a right to decisional or autonomy-based 

privacy could be found in the overall shadows of other rights.88 This 

is all well and good; however, precedent can and does change. For 

example, Dobbs v. Jackson Women’s Health Organization threw into 

disarray decades of precedent on privacy, rejecting the concept of 

autonomy-based privacy rights emanating from the constitutional 

penumbra. Without an explicit right to privacy in the text and 

history of the U.S. Constitution, federal courts can now choose to 

interpret the scope of privacy rights in manners that exclude certain 

rights, e.g., controversial decisional rights like abortion or same-sex 

marriage. 

This is why it matters that state courts retain independence to 

interpret their own constitutions and review their own cases on 

privacy rights. States that include an explicit right to privacy in 

 
83 See supra Section II. 
84 See, e.g., Gormley & Hartman, supra note 19, at 1299 (highlighting New Jersey’s 

commitment to interpreting search and seizure laws on their own). 
85 See Griswold v. Connecticut, 381 U.S. 479, 484 (1965). 
86 See id.; Roe v. Wade, 410 U.S. 113, 152 (1973). 
87 See Griswold, 381 U.S. 479 at 484. 
88 See id. at 485. 
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their constitutions may have greater leeway to independently 

interpret their privacy clauses, without paying deference to federal 

interpretation of privacy rights, as those federal interpretations 

reflect a Constitution without explicit privacy rights. States can 

therefore (and often do) choose to interpret their constitutions as 

protecting a wider scope of privacy rights than federal courts 

interpret the Constitution. 

While many states have interpreted their privacy provisions to 

encompass more privacy rights than found directly in the U.S. 

Constitution, some states have chosen not to do so. For instance, 

some states follow federal constitutional precedent on privacy 

despite the fact that there is often no need to do so and sometimes 

little historical justification for such lockstep consistency. Historical 

analysis of most state records regarding the creation of their privacy 

rights often yields evidence that drafters and voters specifically 

wanted a departure from federal interpretations of constitutional 

privacy protections.89 Thus, states should feel emboldened to 

interpret privacy expansively and independently, regardless of 

federal precedent. 

This section of the article highlighted four themes that emerge 

from comparing the state constitutional privacy protections. It 

focused on comparing the text and form of each provision, the 

substantive scope, the time from which the privacy protection was 

included in the text of the Constitution, and the level of judicial 

deference to or independence from federal constitutional 

interpretation. Having provided a glimpse at the overall landscape 

of the survey, the article now turns to the survey itself: an analysis 

of each of the eleven states’ constitutional privacy provisions, with 

discussion of history, scope, representative cases, and controversies 

for each. 

IV. SURVEY 

This article began by introducing the need for and importance of 

studying state constitutional privacy rights, as well as state 

constitutional law in general, before turning to a discussion of 

findings from comparing the eleven states with explicit rights to 

 
89 See Gormley & Hartman, supra note 19, at 1282. 
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privacy in their constitutions. Now, the article presents a 

comprehensive survey of privacy rights in all eleven of those states. 

For each state, this article discusses the historical development of 

the right, the substantive scope of the right—as well as key cases 

and controversies that shed light on, among other things, how much 

and whether the court has interpreted the right independently of 

federal constitutional understandings. 

 
State Citation Year Text 

 

 

Alaska 

 

 

 

ALASKA 

CONST. art. 1, 

§22 

 

 

 

1972 

 

The right of the people to privacy is recognized 

and shall not be infringed. The legislature shall 

implement this section. 

 

 

 

Arizona 

 

 

 

ARIZ. CONST. 

art. II, § 8 

 

 

1910 

 

No person shall be disturbed in his private 

affairs, or his home invaded, without authority of 

law. 

 

 

 

 

California 

 

 

 

 

CAL. CONST. 

art. I, § 1 

 

 

 

1974 

 

All people are by nature free and independent 

and have inalienable rights. Among these are 

enjoying and defending life and liberty, 

acquiring, possessing, and protecting property, 

and pursuing and obtaining safety, happiness, 

and privacy. 

 

 

 

 

Florida 

 

 

 

 

FLA. CONST. 

art. I, § 23 

 

 

 

1980 

 

Every natural person has the right to be let 

alone and free from governmental intrusion into 

the person’s private life except as otherwise 

provided herein. This section shall not be 

construed to limit the public’s right of access to 

public records and meetings as provided by law. 

 

 

 

Hawai`i 

 

 

HAW. CONST. 

art. I, § 6 

 

 

 

1978 

 

The right of the people to privacy is recognized 

and shall not be infringed without the showing of 

a compelling state interest. The legislature shall 

take affirmative steps to implement this right.  

 

 

 

Hawai`i 

 

 

HAW. CONST. 

art. I, § 7 

 

 

1968 

 

The right of the people to be secure in their 

persons, houses, papers and effects against 

unreasonable searches, seizures and invasions of 

privacy shall not be violated; and no warrants 
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shall issue but upon probable cause, supported 

by oath or affirmation, and particularly 

describing the place to be searched and the 

persons or things to be seized or the 

communications sought to be intercepted. 

 

 

 

 

 

 

Illinois 

 

 

 

 

 

 

ILL. CONST. 

art. I, § 6 

 

 

 

 

 

1971 

 

The people shall have the right to be secure in 

their persons, houses, papers and other 

possessions against unreasonable searches, 

seizures, invasions of privacy or 

interceptions of communications by 

eavesdropping devices or other means. No 

warrant shall issue without probable cause, 

supported by affidavit particularly describing the 

place to be searched and the persons or things to 

be seized. 

 

 

 

 

 

 

 

Louisiana 

 

 

 

 

 

 

LA. CONST. 

ANN. art. I, § 

5 

 

 

 

 

 

 

 

1974 

 

Every person shall be secure in his person, 

property, communications, houses, papers, and 

effects against unreasonable searches, seizures, 

or invasions of privacy. No warrant shall issue 

without probable cause supported by oath or 

affirmation, and particularly describing the place 

to be searched, the persons or things to be seized, 

and the lawful purpose or reason for the search. 

Any person adversely affected by a search or 

seizure conducted in violation of this Section 

shall have standing to raise its illegality in the 

appropriate court. 

 

 

 

Montana 

 

 

MONT. 

CONST. art. 

II, § 10 

 

 

1972 

 

The right of individual privacy is essential to the 

well-being of a free society and shall not be 

infringed without the showing of a compelling 

state interest. 

 

 

 

New 

Hampshire 

 

 

 

N.H. CONST. 

art. II-b 

 

 

2018 

 

An individual’s right to live free from 

governmental intrusion in private or personal 

information is natural, essential, and inherent. 

 

 

 

South 

Carolina 

 

 

 

S.C. CONST. 

art. I, § 10 

 

 

 

1971 

 

The right of the people to be secure in their 

persons, houses, papers, and effects against 

unreasonable searches and seizures and 

unreasonable invasions of privacy shall not be 
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violated, and no warrants shall issue but upon 

probable cause, supported by oath or affirmation, 

and particularly describing the place to be 

searched, the person or thing to be seized, and 

the information to be obtained. 

 

 

 

Washington 

 

 

WASH. 

CONST. art. I, 

§ 7 

 

 

 

1889 

 

No person shall be disturbed in his private 

affairs, or his home invaded, without authority of 

law. 

 

A. ALASKA 

Article I, section 22 of the Alaska Constitution expressly protects 

a right to privacy, stating, “The right of the people to privacy is 

recognized and shall not be infringed.”90 

This right was voted in by Alaskan voters in 1972 as part of the 

wave of states that added privacy provisions as reactions to the U.S. 

Supreme Court’s decisions expanding reproductive rights in 

Griswold v. Connecticut.91 

In general, Alaskan courts have interpreted the right to privacy 

as broader in scope than the federal right to privacy,92 but still not 

absolute or unconditional.93 Alaska’s state constitutional right to 

privacy encompasses decisional privacy rights, including the right 

to ingest food, beverages, and other substances94 and the right to 

make decisions about medical treatments for oneself and one’s 

children.95 The privacy provision, however, does not protect the 

 
90 ALASKA CONST. art. I, § 22. 
91 See Gormley & Hartman, supra note 19, at 1282. 
92 See, e.g., State v. Planned Parenthood of Alaska, 171 P.3d 577, 581 (Alaska 2007) (citing 

Ravin v. State, 537 P.2d 494, 514–15 (Alaska 1975) (Boochever, J., concurring)); State v. 

Glass, 583 P.2d 872, 874–75 (Alaska 1978); Myers v. Alaska Psychiatric Inst., 138 P.3d 238, 

245 (Alaska 2006); Blank v. State, 3 P.3d 359, 368 (Alaska Ct. App. 2000) (citing State v. 

Ricks, 816 P.2d 125, 127 (Alaska 1991)); Woods & Rohde, Inc. v. Alaska Dep’t of Lab., 565 

P.2d 138, 150–51 (Alaska 1977); Valley Hosp. Ass’n, Inc. v. Mat-Su Coal. for Choice, 948 P.2d 

963, 968 (Alaska 1997). 
93 See, e.g., Doe v. Dep’t of Pub. Safety, 444 P.3d 116, 127 (Alaska 2019); Int’l Ass’n of Fire 

Fighters, Local 1264 v. Municipality of Anchorage, 973 P.2d 1132, 1134 (Alaska 1999); 

Chiropractors for Just. v. State, 895 P.2d 962, 972–73 (Alaska 1995); Planned Parenthood of 

Alaska, 171 P.3d at 581 (quoting Sampson v. State, 31 P.3d 88, 91 (Alaska 2001)). 
94 See Gray v. State, 525 P.2d 524, 528 (Alaska 1974). 
95 See Huffman v. State, 204 P.3d 339, 346 (Alaska 2009). 
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right to choose how and whether to medicate your own children96 or 

the right to refuse medical treatment,97 if a compelling state interest 

exists to justify violating those rights. 

The first Alaska Supreme Court case interpreting the state 

constitutional right to privacy was Ravin v. State in 1975, in which 

the court held that Alaskans have a constitutional privacy right to 

consume marijuana in personal, noncommercial contexts within 

their own homes.98 The court in Ravin decided the case based not on 

any specific right for Alaskan citizens to use marijuana but on the 

theory that a constitutional right to privacy exists that encompasses 

citizens’ rights to ingest substances in their homes.99 Other notable 

cases incorporate reproductive rights under the scope of Alaska’s 

state constitutional right to privacy. These cases include State 

Department of Health & Social Services v. Planned Parenthood of 

Alaska100 as well as State v. Planned Parenthood of Alaska,101 both 

in 2001. 

In recent decades, however, Alaska’s constitutional right to 

privacy has been limited by a number of court decisions—a 

phenomenon Erwin Chemerinsky calls “troubling.”102 Chemerinsky 

argues that the Alaska Supreme Court may be minimizing the right 

to privacy in some areas, paying particular attention to the cases of 

Sampson v. State, in which the court did not find physician-assisted 

suicide to be covered under the scope of the right to privacy,103 and 

Anchorage Police Department Employees Ass’n v. Anchorage, in 

which the Court upheld drug testing for public employees without 

individualized suspicion.104 Chemerinsky disagrees with the court 

in both cases. He argues that Sampson v. State ignores the deep 

importance of physician-assisted suicide as an autonomy-based 

 
96 See Kiva O. v. State Dep’t of Health & Soc. Servs., 408 P.3d 1181, 1188–89 (Alaska 2018). 
97 See Bigley v. Alaska Psychiatric Inst., 208 P.3d 168, 185 (Alaska 2009). 
98 Ravin v. State, 537 P.2d 494, 511 (Alaska 1975). 
99 See id. at 504. 
100 See State Dep’t of Health & Soc. Servs. v. Planned Parenthood of Alaska, Inc., 28 P.3d 

904 (Alaska 2001). 
101 See State v. Planned Parenthood of Alaska, 35 P.3d 30, 40 (Alaska 2001). 
102 See Chemerinsky, supra note 20, at 32. 
103 See Sampson v. State, 31 P.3d 88, 100 (Alaska 2001). 
104 See Anchorage Police Dep’t Emp.’s Ass’n v. Municipality of Anchorage, 24 P.3d 547, 559 

(Alaska 2001). 
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privacy right,105 and perhaps even more interestingly, Chemerinsky 

claims that the court makes a fundamental error in legal 

interpretation in Anchorage Police Department: The court 

repeatedly turns to federal cases on suspicionless searches, even 

though Alaska’s state constitution does not have to be interpreted 

in accordance with U.S. Supreme Court interpretation of federal 

constitutional law.106  This is particularly important as privacy is 

one area in which Alaska’s state constitution arguably affords a 

greater scope of protection than the U.S. Constitution, as Alaska’s 

constitution includes an explicit right to privacy while the U.S. 

Constitution does not.107 

Alaska’s right to privacy is one example of a state constitutional 

right to privacy that is arguably stronger than the right to privacy 

under its federal counterpart. Indeed, the word “privacy” does not 

exist in the U.S. Constitution, and beginning with Griswold v. 

Connecticut, Justices have only found a right to privacy through the 

penumbra of the Bill of Rights.108 But this non-enumerated right is 

not as solidly protected as one explicitly provided in the text. Thus, 

it is critical to understand the right to privacy as explicitly written 

in state constitutions. 

B. ARIZONA 

Arizona’s constitutional protection of privacy includes a 

protection for private affairs, stating: “No person shall be disturbed 

in his private affairs, or his home invaded, without authority of 

law.”109 

Arizona’s constitutional right to privacy has developed in unique 

ways to protect the rights of Arizonans. The right may encompass—

 
105 See Chemerinsky, supra note 20, at 37. 
106 See id. at 46. 
107 See Erwin Chemerinsky, The Alaska Constitution and the Future of Individual Rights, 

35 ALASKA L. REV. 117, 121 (2018); see also Zoha Barkeshli, State Constitutional Law—Right 

of Privacy—Citizens’ Right to Fly High Not Yet Ripe for Review According to Alaska Supreme 

Court, 41 RUTGERS L.J. 993, 1004 (2010) (“Among all state courts, Alaskan courts have been 

some of the most active in interpreting their state constitution as affording citizens of Alaska 

broader civil and political rights than those provided by the United States Constitution.”). 
108 See Griswold v. Connecticut, 381 U.S. 479, 483 (1965). 
109 ARIZ. CONST. art. II, § 8. 
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and even go further—than the search and seizure protections of the 

Fourth Amendment. 

A historical analysis can shed light on the temporal dimension of 

Arizona’s privacy clause in comparison to those in other state 

constitutions. Further, reading the text of the clause itself, 

Arizona’s privacy provision notably focuses on “private affairs” and 

does not include the word “privacy.” This difference also creates 

important ramifications for rights protection. 

A textual analysis of Arizona’s privacy provision reveals insights 

into the scope of potential protections of privacy rights in the state. 

While most states that added a specific right to “privacy” to their 

constitutions belatedly did so as an amendment long after the 

original ratification of the constitution, Arizona (like Washington) 

included an express right to privacy in the text of the constitution 

at the time it was originally created during the Arizona 

Constitutional Convention of 1910.110 Timothy Sandefur notes that 

Arizona’s “private affairs” clause was also inspired by 

Washington’s.111 Indeed, the two are identical in text. 

Sandefur notes that the historical records on Arizona’s 

constitutional convention are thin, but it is likely that Arizonans of 

the time were gaining awareness of privacy as a problem during the 

period in which the Arizona Constitution came into being.112 Issues 

like the rise of forensic science and detective work, as well as 

growing skepticism of the power of corporations to control 

individuals, may have contributed to Arizona society’s concerns 

regarding privacy.113 New technological developments, like 

advances in photography and telephones, may have also contributed 

to a focus on privacy.114 

Arizona, like Washington, does not have an explicit search and 

seizure clause in its constitution, unlike other states that include a 

protection similar to the Fourth Amendment in the U.S. 

 
110 See Sandefur, supra note 20, at 724. 
111 Id. 
112 See id. at 726–27. 
113 See id. (discussing how Arizonans had good reason to worry about interference in their 

private affairs due to the recent emergence of forensic science and detective work, as well as 

trending questions regarding the power of corporations to control private behavior). 
114 See id. at 728 (noting that privacy concerns grew as “technological advancement and 

increasing urbanization [made] it easier to photograph people, or to listen in on telephone 

calls, read other people’s telegrams, or peer into one another’s homes”). 
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Constitution. However, article II, section 8 of the Arizona 

Constitution can effectively function in a similar way by protecting 

against invasions of the “home” and “private affairs.” For example, 

in the recent case of State v. Wilson, the Arizona Court of Appeals 

explains: 

 

Both the Fourth Amendment to the United States 

Constitution and Article 2, Section 8 of the Arizona 

Constitution protect against unlawful searches and 

seizures. The search of a home without a warrant is 

presumptively unreasonable, and the fruits of the 

search must be suppressed at trial unless some 

exception applies.115 

 

Thus, Arizona’s constitutional right of privacy can be understood 

to encompass a spectrum of search and seizure types of protection, 

which may bring Arizona more in line with states that more recently 

added privacy to their constitutions by amending their search and 

seizure clauses. 

Arizona’s state constitutional privacy right, however, may go 

further than simply protecting against unreasonable searches and 

seizures. In fact, as Sandefur notes, Arizona and Washington are 

still the only two states to include a “private affairs” clause phrased 

in a way that could imply a broader range of rights than federal 

Fourth Amendment style protections against unreasonable 

searches and seizures.116 For example, in State v. Bolt, the supreme 

court considered a case in which a defendant was convicted of sale 

of marijuana and related offenses.117 On appeal, the defendant 

sought to suppress evidence seized from his house, absent warrant 

or exigent circumstances.118 The court determined that the U.S. 

Supreme Court had not yet reached a consensus on whether 

warrantless entry and inspection short of search, absent exigent 

circumstances, would be permitted under the Fourth 

Amendment.119 However, when the court turned instead to 

 
115 State v. Wilson, 350 P.3d 800, 802 (Ariz. 2015). 
116 See Sandefur, supra note 20, at 723. 
117 See State v. Bolt, 689 P.2d 519, 521 (Ariz. 1984). 
118 Id. 
119 Id. at 523. 
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Arizona’s state constitutional privacy clause,  they found that the 

actions in question would violate article II, section 8 of the Arizona 

Constitution.120 The Arizona Supreme Court emphasized that the 

Arizona constitutional provision was independent from and not 

reliant on the U.S. Constitution, noting the framers’ intent in 

crafting the text of Arizona’s specific provision: 

 

Our constitutional provisions were intended to give our 

citizens a sense of security in their homes and personal 

possessions. It is impossible to reconcile that sense of 

security with the idea that the police may enter without 

warrant, inspect the premises, and hold everyone that 

they find until such time as they determine whether a 

warrant can be issued and brought to the home.121 

 

Effectively, the Arizona state constitution’s privacy clause was able 

to protect a privacy-related right where the U.S. Constitution’s 

Fourth Amendment proved insufficient. 

However, Sandefur argues that, unlike Washington, Arizona 

courts have failed to extend the constitutional right to private 

affairs to effectively protect privacy in ways distinct from Fourth 

Amendment-style protections.122 Specifically, Sandefur believes 

that Arizona courts have failed to interpret the state constitutional 

“private affairs” protection in ways that would expand privacy 

rights outside of search and seizure contexts, even though that 

specific clause textually could imply a much vaster scope of rights 

than found in federal Fourth Amendment jurisprudence.123 

This potential expansiveness of Arizona’s state constitutional 

right to privacy is clear when reading the text of the provision itself, 

as “private affairs” is not a term used in the U.S. Constitution or, 

indeed, in other state constitutions that include express privacy 

rights. Because Arizona’s privacy clause includes both protection of 

“private affairs” as well as “home,” one could understand this clause 

to create two bodies of privacy rights: one related to the federal 

Fourth Amendment search and seizure rights (invading the home) 

 
120 See id. at 524. 
121 Id. 
122 See Sandefur, supra note 20, at 723. 
123 See id. at 764. 
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and the other related to a broader autonomy-based conception of 

privacy (private affairs). While the federal Fourth Amendment right 

specifies protection against unreasonable searches and seizures in 

“persons, houses, papers, and effects,” this does not perfectly align 

with the phrase “private affairs.” A person’s private affairs can 

include personal activities, situations, and other intangible 

properties related to one’s life. One could, in fact, read “private 

affairs” to imply a right to autonomy in how one lives one’s life—

effectively, a decisional privacy right. 

If the Arizona courts were to interpret the state constitution’s 

privacy provision to include a decisional privacy right under a 

textual analysis of the “private affairs” clause, this could 

significantly expand the scope of rights protection in Arizona. Such 

a right could afford Arizona citizens rights to same-sex marriage, 

contraception, abortion, and more, as many of these rights could 

relate to a person’s private affairs. Moreover, cases that have 

decided in favor of protecting such rights have often relied on 

arguments related to autonomy and decisional privacy; the “private 

affairs” clause could also be interpreted to include a broader 

informational privacy right that exists even outside of a search and 

seizure context. 

C. CALIFORNIA 

In 1972, California voters passed a ballot initiative adding an 

explicit right to privacy to the state constitution—this initiative, 

Proposition 11, passed with 62.9% of the vote.124 The amendment 

was ratified in 1974, leading the trend of states (including Alaska, 

Montana, Hawai`i, and Florida) that also added rights to privacy in 

their state constitutions, likely as a reaction to the U.S. Supreme 

Court’s decisions expanding reproductive rights in Griswold v. 

Connecticut.125 

California’s constitutional right to privacy comes from article I, 

section I, which reads: 

 

 
124 Ozer, supra note 20, at 989. 
125 See Gormley & Hartman, supra note 19, at 1282. 
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All people are by nature free and independent and have 

inalienable rights. Among these are enjoying and 

defending life and liberty, acquiring, possessing, and 

protecting property, and pursuing and obtaining safety, 

happiness, and privacy.126 

 

California’s privacy provision is unique in that it is not 

incorporated into a larger search and seizure provision but is also 

not in a freestanding provision that only consists of the privacy 

right. Instead, it is part of a freestanding provision that includes 

more than privacy rights alone: California is the only state whose 

constitution includes an explicit right of privacy as part of a clause 

on inalienable rights. As the specific text and form of each state 

constitutional provision influences how it can be interpreted in 

courts, this unique form is interesting. California’s inclusion of 

privacy into a clause on inalienable rights arguably elevates it above 

other rights and could lead to prioritizing privacy when rights 

conflict. Further, the primacy of the right could imply an even 

stronger drafters’ intent in highlighting the importance of the right.  

Nicole Ozer argues that California’s constitutional right to 

privacy “was born of intersectional movement activism and 

integrated advocacy, forged at a time when diverse Californians 

viscerally understood the implications of surveillance on 

movements for justice and could not trust that the federal 

government would protect their rights, bodies, or lives.”127 Ozer 

argues that this can even be seen in the text itself. The amendment 

that added privacy to the state constitution also replaced the word 

“men” with “people,”128 perhaps a recognition that rights must be 

awarded to all equally, an understanding that was then still 

developing in California and the nation. Ozer analyzes the historical 

context of the California privacy right, tracing its origins to social 

justice movements on the national and state level, including the 

women’s rights movement, the LGBTQ movement, the Black Power 

movement, the antiwar movement, the Red Power movement, and 

more.129 

 
126 CAL. CONST. art. I, § 1. 
127 Ozer, supra note 20, at 966. 
128 See id. at 982. 
129 See id. at 971. 
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The California constitutional right to privacy also emerged at a 

time when both policymakers and voters were concerned about the 

role of technology in worsening privacy harms.130 However, David 

Carrillo, Stephen Duvernay, Rodolfo Aquino, and Brandon 

Stracener believe that changes to the interpretation of this right 

since its inception have not kept pace with technological progress.131 

Effectively, technology has made it easier than ever for 

governments and private entities to invade individual privacy, but 

California constitutional law precedent has actually limited the 

right to privacy in a time when arguably it should be expanded to 

control new technologically driven harms. 

In many states that have an explicit right of privacy in their state 

constitution, a debate exists as to whether and how closely state 

courts should follow U.S. Supreme Court interpretation of privacy 

rights—an odd fit for this particular right as the U.S. Constitution 

includes no such explicit right of privacy. However, for California, 

this question is perhaps already settled in article I, section 24 of the 

California Constitution, which states that California’s 

constitutional rights do not depend on federal constitutional rights: 

“Rights guaranteed by [the California Constitution] are not 

dependent on those guaranteed by the United States 

Constitution.”132 Thus, California courts may have more freedom in 

disregarding federal court interpretations of privacy when 

interpreting the California state constitutional rights to privacy. 

On the other hand, J. Clark Kelso believes that California’s 

constitutional right to privacy is not necessarily broader in scope 

than the privacy right coming from the U.S. Constitution.133 

Similarly, Kelso believes that an explicit right to privacy does not 

automatically imply a broader scope of privacy rights than found in 

 
130 See id. at 967, 977, 982; see also Carrillo et al., supra note 20, at 121 (“Proposition 11 

was driven by public concern over government snooping and a fear that technological 

advancements had enabled private entities and the government to collect massive troves of 

personal information.”). 
131 See Carrillo et al., supra note 20, at 121 (“But while technological advances since 1972 

have only sharpened these concerns, California courts have moved constitutional privacy 

doctrine backwards.”). 
132 CAL. CONST. art. I, § 24. 
133 See J. Clark Kelso, California’s Constitutional Right to Privacy, 19 PEPP. L. REV. 327, 

331 (1992) (“[T]he mere possibility of greater state protection of privacy should not be 

mechanically converted into a certainty of greater state protection of privacy.”).  
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the implicit right to privacy that emanates from the U.S. 

Constitution.134 Of particular note, he argues that the privacy right 

in California’s constitution ought not apply to private actors.135 

The first major case to interpret the privacy right under article 

I, section I was White v. Davis in 1975.136 This case concerned 

undercover Los Angeles police officers posing as UCLA college 

students to infiltrate college classrooms for the purposes of 

reporting on the opinions of students and faculty.137 Under a federal 

Katz standard of reasonable expectations of privacy, one could argue 

that students and faculty had no reasonable expectation of privacy 

in a semi-public space, and thus had no claim for a privacy violation 

under the Fourth Amendment of the U.S. Constitution. However, 

the California Supreme Court, in applying California’s article I, 

section I, determined that plaintiffs had a right to privacy that was 

violated by the actions of the police.138 Thus, the very first case in 

California interpreting the state constitutional privacy right 

already interpreted the right as encompassing more than the 

federal constitutional right to privacy. Additionally, White v. Davis 

can also be used to argue that California’s explicit privacy right 

protects against private parties in addition to the state, as the court 

in White v. Davis included privacy invasions committed by private 

businesses in the scope of the wrongs it believed the amendment’s 

drafters intended to prevent.139 Further cases would then expand 

the privacy right to include a right against forced polygraph 

examinations in public employment contexts.140 

Some scholars believe that California courts have turned their 

backs on legislator and voter intent by restricting the constitutional 

right to privacy. Ozer believes that recent decades have 

unnecessarily (and incorrectly) hampered the ability of California’s 

constitutional privacy right to protect a broad range of privacy 

rights.141 She cites the case of Hill v. NCAA in 1994 as especially 

 
134 See id. at 392. 
135 See id. at 433. 
136 White v. Davis, 533 P.2d 222 (Cal. 1975). 
137 See id. at 224. 
138 See id. at 234. 
139 See Jay M. Hanson, Illinois and the Right of Privacy: History and Current Status, 11 J. 

MARSHALL J. PRAC. & PROC. 91, 91 (1977). 
140 See Long Beach City Emps. Ass’n v. City of Long Beach, 719 P.2d 660, 666 (Cal. 1986). 
141 See Ozer, supra note 20, at 1005–06. 
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damaging to the interpretation of California’s privacy provision.142 

Carrillo, Duvernay, Aquino, and Stracener have argued that 

California courts have overly restricted the scope of the privacy 

right as well, taking issue with the balancing of interests tests that 

arose after both Hill and Loder v. City of Glendale.143 

Hill v. NCAA considered the constitutionality of random, 

suspicionless drug testing of college athletes by the National 

Collegiate Athletic Association and ultimately held that the student 

athletes did not have their privacy rights violated by the drug 

testing.144 The Hill court held that the privacy right applies to 

invasions by private as well as public entities.145 However, the court 

also added a new test for plaintiffs to prevail on privacy claims 

under article I, section 1: Under the Hill test, plaintiffs have to 

prove: “(1) a legally protected privacy interest; (2) a reasonable 

expectation of privacy under the circumstances; and (3) conduct by 

defendant constituting a serious invasion of privacy.”146 

Ozer argues that Hill v. NCAA created harmful ramifications for 

the scope of privacy protection in California, as the Court allowed 

the furtherance of one or more countervailing interests to be a 

successful affirmative defense to an invasion of privacy claim and 

created a general balancing test of privacy interests versus the 

defendant’s interests.147 

Carrillo, Duvernay, Aquino, and Stracener point out that the text 

of the ballot argument for Proposition 11—which led to the passing 

of the privacy amendment—proves that drafters and voters of the 

time intended the privacy right to be held to a “compelling need” 

standard.148 At the time of the vote for Proposition 11, California 

voters received a ballot pamphlet including arguments on both sides 

of each potential ballot proposition.149 Additionally, White v. Davis, 

 
142 See id. at 1006 (“The Hill v. NCAA case . . . had a substantial impact on the trajectory 

of privacy law and the inability of people to fully utilize the California constitutional right to 

privacy to protect their rights in the modern digital age.”). 
143 See Carrillo et al., supra note 20, at 160, 165. 
144 See Hill v. NCAA, 865 P.2d 633, 637 (Cal. 1994). 
145 See id. 
146 Ozer, supra note 20, at 1007. 
147 See id. at 1008. 
148 See Carrillo et al., supra note 20, at 126. But see Kelso, supra note 133, at 331–32 

(casting doubt on the utility of ballot arguments in interpreting California initiatives). 
149 See Carrillo et al., supra note 20, at 128–31. 
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the first case to interpret the privacy right, used historical analysis 

of the ballot arguments to find that the right should be interpreted 

with a compelling public need test.150 In other words, privacy 

invasions could only be justified if defendants could prove there was 

a compelling public need to invade individual privacy. 

Carrillo, Duvernay, Aquino, and Stracener also argue that 

California courts now erroneously ignore the “compelling need” 

standard in favor of a balancing of interests standard. They contend 

that this new balancing of interests test comes from Hill v. NCAA 

as well as Loder v. City of Glendale.151 Previously, privacy invasions 

could only be justified if invaders could prove there was a compelling 

need.152 Now, California courts look to a standard, which places the 

burden of proof on the individuals whose rights were allegedly 

invaded to prove that their interests were more important than 

those of the invader—the opposite of the drafters’ and voters’ 

original intent.153 

In addition to taking issue with the balancing of interests test, 

Ozer argues that the three-part test in Hill unnecessarily and 

incorrectly adopts the “reasonable expectation of privacy” concept 

from federal constitutional doctrine on the Fourth Amendment—an 

adoption that is inconsistent with the legislative intent in the 

drafting.154 Moreover, Ozer believes that the Hill court created a 

false distinction between informational privacy and decisional or 

autonomy-based privacy claims “not present in the legislative 

history or ballot language of the constitutional right to privacy.”155 

The court decided to subject defendants to a compelling interest 

standard for violations of autonomy-based privacy rights, while only 

needing to pass a general balancing test for other privacy rights.156 

 
150 See id. at 133. 
151 See id. at 137; see also Loder v. City of Glendale, 927 P.2d 1200, 1227–30 (Cal. 1997). 
152 See Hill v. NCAA, 865 P.2d 633, 645 (Cal. 1994). 
153 See Carrillo et al., supra note 20, at 135 (“[I]t places the burden of proof on the 

individual, not the invader; and it requires the individual to establish a higher interest, 

rather than the invader.”). 
154 See Ozer, supra note 20, at 1007 (“These new elements to the claim adopted the 

‘reasonable expectation of privacy’ from Fourth Amendment jurisprudence and devised a 

‘serious invasion’ of privacy requirement, neither of which was consistent with the legislative 

history or ballot language of the constitutional right to privacy.”). 
155 Id. at 1008. 
156 See id. 
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Ozer further believes that California courts should return to 

interpreting the privacy right in manners consistent with original 

legislative and voter intent, which would include reconsidering the 

analysis in Hill v. NCAA.157 Similarly, Carrillo, Duvernay, Aquino, 

and Stracener argue that the California Supreme Court has overly 

limited the scope of the right to privacy in California against the 

intent of both the legislators and the voters for the original 

initiative.158 They, too, believe that California courts should roll 

back the Hill–Loder standard and return to the compelling needs 

standard previously used. 

D. FLORIDA 

In 1968, the Florida legislature revised their state constitution 

to add a provision implementing a regular Constitution Revision 

Commission, to be held ten years after the 1968 revisions, and every 

twenty years after that.159 In the 1978 constitutional revision 

process, a right to privacy was proposed but ultimately failed to 

pass, garnering only 29.2% of the vote in the November 7, 1978 

general election (60% of the vote is required to pass a constitutional 

amendment in Florida).160 That proposal would have added to the 

state constitution the following provision: “Every natural person 

has the right to be let alone and free from governmental intrusion 

into his private life except as otherwise provided herein.”161 

While the 1978 proposal was not successful, momentum from 

that discussion may have fueled the eventual successful addition of 

 
157 See id. at 1009 (“The legislative history and language of the Privacy Amendment 

noticeably does not include the reasonable expectation of privacy test of Fourth Amendment 

jurisprudence. This was intentional.”). 
158 See Carrillo et al., supra note 20, at 132. 
159 For a more detailed discussion on these commissions, see generally Billy Buzzett & 

Steven J. Uhlfelder, Constitution Revision Commission: A Retrospective and Prospective 

Sketch, 71 FLA. BAR J. 22 (1997). 
160 Florida Amendment 1, Modification of the State Constitution Amendment (1978), 

BALLOTPEDIA, 

https://ballotpedia.org/Florida_Amendment_1,_Modification_of_the_State_Constitution_Am

endment_(1978) [https://perma.cc/WC7C-7BT2]. 
161 PROPOSED REVISIONS OF THE FLORIDA CONSTITUTION (1978), 

https://library.law.fsu.edu/Digital-Collections/CRC/CRC-1998/conhist/1978rev.html 

[https://perma.cc/RU72-6A36]. 
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privacy to the state constitution by legislators just a few years later, 

with 60.6% of voters voting in favor of the amendment in the 

November 4, 1980, general election.162 One issue important to critics 

of the 1978 proposal was the potential privacy right’s ability to harm 

access to public records. The 1980 proposal directly addressed that 

concern by adding a limitation on the right that would protect access 

to public records. Thus, Florida’s constitutional right to privacy 

today reads: “Every natural person has the right to be let alone and 

free from governmental intrusion into the person’s private life 

except as otherwise provided herein. This section shall not be 

construed to limit the public’s right of access to public records and 

meetings as provided by law.”163 

In the context of other states that added privacy to their 

constitutions, Florida’s privacy amendment was ratified in 1980. 

This makes Florida one of the states to add rights to privacy in their 

state constitutions possibly as a reaction to the U.S. Supreme 

Court’s decisions expanding reproductive rights in Griswold and 

Roe.164 

During the Constitutional Revision Commission process in 1977, 

Chief Justice Ben F. Overton stressed the need for a new explicit 

right to privacy, given the changes in technology that could allow 

for greater privacy intrusions: 

 

[W]ho, ten years ago, really understood that personal 

and financial data on a substantial portion of our 

population could be collected by government or 

business . . . ? There is a public concern about how 

personal information concerning an individual citizen is 

used, whether it be collected by government or by 

business. The subject of individual privacy and privacy 

law is in a developing stage . . . . It is a new problem 

that should be addressed.165 

 

 
162 Florida Amendment 2, Constitutional Right of Privacy Measure (1980), BALLOTPEDIA, 

https://ballotpedia.org/Florida_Amendment_2,_Constitutional_Right_of_Privacy_Measure_(

1980) [https://perma.cc/ZYY5-A3ZE]. 
163 FLA. CONST. art. I, § 23 (amended 1998). 
164 See Gormley & Hartman, supra note 19, at 1282. 
165 Cope, supra note 19, at 634. 
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This brings Florida in line with other states that created privacy 

amendments due to pressures from new technology, and arguably 

harkens to an old tradition of judges and lawmakers strengthening 

privacy rights in response to new technologies. For example, one of 

the reasons Justices Samuel Warren and Louis Brandeis were likely 

influenced to write their influential article The Right to Privacy was 

the rise of new technologies, like “instantaneous photographs” and 

“numerous mechanical devices” for recording and transmission.166 

In addition to article I, section 23, the Florida Constitution also 

includes a search and seizure protection in article I, section 12, 

which is in line with the U.S. Constitution’s Fourth Amendment. 

Article I, section 12 is intentionally aligned with the Fourth 

Amendment, due to conformity provisions added in 1982.167 Article 

I, section 23 (the explicit right to privacy) has no such conformity 

provision and indeed cannot include one, as there is no analogue for 

an explicit right to privacy in the U.S. Constitution. Thomas Marks 

highlights an inconsistency in Florida law, with some courts 

applying section 23’s privacy right to search and seizure cases, 

occasionally without even mentioning section 12, perhaps with the 

goal of awarding Florida citizens a greater scope of privacy rights 

than available under section 23 or Fourth Amendment precedent.168 

Marks believes that search and seizure cases should be decided in 

accordance with the Fourth Amendment, due to the conformity 

provisions in the Florida Constitution.169 

While Marks believes the more expansive view of privacy in 

Florida to be a mistaken interpretation of law, this curious 

inconsistency does reveal potential for Florida’s privacy right to be 

more expansive than the U.S. Fourth Amendment, another example 

where state constitutional privacy rights may protect more rights 

than the federal Constitution. Justice Major B. Harding, Mark 

Criser, and Michael Ufferman agree, noting that case precedent 

shows section 23 protecting more rights for Florida citizens than 

 
166 Samuel D. Warren & Louis D. Brandeis, The Right to Privacy, 4 HARV. L. REV. 193, 195 

(1890). 
167 See Thomas C. Marks, Jr., Now You See It, Now You Don’t, Privacy and Search and 

Seizure in the Florida Constitution: Trying to Make Sense Out of a Tangled Mess, 67 ALB. L. 

REV. 691, 692 (2004). 
168 See id. at 693. 
169 See id. 
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state constitutions without privacy provisions.170 On the other hand, 

Robert H. Thornburg believes the privacy right in section 23 

actually fails to adequately protect Florida citizens, and instead, 

citizens should turn to tort law to protect their privacy rights.171 

One example of Florida’s state constitutional provision 

protecting more rights for Florida citizens is the 1997 case Weaver 

v. Myers. In Weaver, the Florida Supreme Court took on the question 

of post-mortem state constitutional privacy rights.172 Weaver 

considered (and ultimately rejected) the constitutionality of a state 

law allowing for ex parte interviews between a prospective 

defendant and the healthcare providers for claimants in medical 

malpractice cases after death of a claimant.173 Effectively, Weaver 

was a case about whether health information privacy rights 

continue post-mortem,174 and the court decided that deceased 

individuals retain privacy rights concerning matters that occur 

prior to a person’s death175: 

 

[Claimant] and his estate, even after his death, 

maintained a constitutional right to privacy concerning 

matters that occurred prior to his death, and that 

privacy may be invoked as a shield to maintain the 

confidence of his protected information, including but 

not limited to medical information.176 

 

 
170 See Major B. Harding, Mark J. Criser & Michael R. Ufferman, Right to Be Let Alone? –

Has the Adoption of Article I, Section 23 in the Florida Constitution, Which Explicitly Provides 

for a State Right of Privacy, Resulted in Greater Privacy Protection for Florida Citizens?, 14 

NOTRE DAME J.L., ETHICS & PUB. POL’Y 945, 1009 (2000). 
171 See Robert H. Thornburg, Florida Privacy Law: Potential Application of Intentional Tort 

Principles and Florida’s Constitutional Right of Privacy as Safeguards to Governmental and 

Private Dissemination of Private Information, 4 FLA. COASTAL L.J. 137, 138 (2003). 
172 See Weaver v. Myers, 229 So.3d 1118, 1127–130 (Fla. 2017). 
173 See id. 
174 See Allison Bendall, State Constitutional Law – Weaver v. Myers and the Scope of Privacy 

Rights in Litigation and Death under Florida Law, 49 CUMB. L. REV. 321, 322 (2019) (“The 

court’s decision in Weaver v. Myers addressed whether a constitutional right to privacy could 

be maintained after death, who had standing to assert a constitutional right of privacy on 

behalf of a decedent, and how far a waiver of protections for individual’s health information 

extends when a medical malpractice suit is commenced.”). 
175 See Weaver, 229 So.3d at 1127–130. 
176 Id. at 1128. 
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While Florida does have a state constitutional right to privacy, 

this right may face some difficulties in the near future. Some 

advocates attempted to influence the Constitutional Revision 

Commission of 1998 to advance an amendment limiting the privacy 

right.177 Daniel Gordon argues that the 1998 wave of backlash 

against the privacy right was due to a false interpretation of the 

privacy right as only associated with the controversial right to 

abortion or right to die, when, in fact, the right can be more 

expansive.178 And 1998 was not the last time interest groups 

attempted to limit the privacy right. 

In advance of the 2018 Constitutional Revision Commission, one 

of the commissioners proposed a revision to curtail the right to 

privacy by limiting it specifically to only informational privacy.179 

This proposal would have changed the text of article I, section 23 to 

limit protection of privacy to only protection against intrusions 

“with respect to privacy of information and disclosure thereof.”180 

The complete text would then read: 

 

Right of privacy. Every natural person has the right to 

be let alone and free from governmental intrusion into 

the person’s private life with respect to privacy of 

information and disclosure thereof, except as otherwise 

provided herein. This section shall not be construed to 

limit the public’s right of access to public records and 

meetings as provided by law.181 

 

 
177 See Gordon, supra note 20, at 579–80 (“The state constitutional right to privacy in 

Florida faces the threat of curtailment. Some Florida citizens, including citizens representing 

powerful forces in the Florida social system such as the Catholic Church, are expressing 

dissatisfaction with current Florida state constitutional privacy law.”). 
178 See id. (“That state constitutional privacy in Florida should be seen so narrowly is the 

result of close to twenty years of doctrinal and analytical distortion by the Florida appellate 

courts.”). 
179 See CONST. REVISION COMM’N, COMMITTEE MEETING EXPANDED AGENDA, 

https://library.law.fsu.edu/Digital-Collections/CRC/CRC-

2018/PublishedContent/Committees/2017-2018/JU/MeetingRecords/MeetingPacket_174.pdf 

[https://perma.cc/R43R-Z4NK]. 
180 See id. 
181 Id. (emphasis added). 
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This proposal did not succeed and was not brought by the 

Commission to a general public vote.182 Critics of the proposal 

argued that it was “clearly an effort to weaken the privacy 

clause,”183 while supporters of the proposal argued that it would 

protect the privacy clause “so that it could no longer be hijacked by 

Florida’s high court and used for purposes other than what it was 

intended.”184 

While this proposal was unsuccessful, it could have had broad 

ramifications for privacy protection in Florida. Interestingly, a state 

constitutional right to privacy limited to informational privacy 

alone can only currently be found in one other state—New 

Hampshire—which, coincidentally, added the right to privacy to its 

state constitution in 2018. While New Hampshire is still the only 

state with an informational-only privacy right enshrined in its 

constitution, the fact that a similar proposal was raised in Florida 

is interesting, as it could indicate the beginnings of a trend. 

However, it remains to be seen whether other states will follow New 

Hampshire in adopting new explicit constitutional rights to privacy, 

particularly related to informational privacy and technologically 

driven privacy concerns. 

E. HAWAI`I 

Hawai`i’s state constitution is unique in including an explicit 

right to privacy both within its search and seizure provision,185 

ratified in 1968, as well as in its freestanding privacy provision,186 

ratified in 1978. These provisions were added during the wave of 

 
182 See Mary Ellen Klas, Panel Says No to Most of Public’s Ideas for Revising Florida 

Constitution, MIA. HERALD (Oct. 18, 2017, 9:45 AM), 

https://www.miamiherald.com/news/politics-government/state-

politics/article179411246.html [https://perma.cc/VH7H-GLK8] (noting that the vast majority 

of proposals, like Proposal 22, were rejected). 
183 Editorial: Panel Should Leave Privacy Right as Is, SARASOTA HERALD-TRIB. (Oct. 31, 

2017, 7:56 PM), https://www.heraldtribune.com/story/opinion/editorials/2017/10/31/editorial-

panel-should-leave-privacy-right-as-is/17640075007/ [https://perma.cc/VZ4V-AMWM]. 
184 John Stemberger, John Stemberger, Constitutional Privacy Fix Will Protect Floridians, 

FLORIDAPOLITICS.COM (Nov. 1, 2017), https://floridapolitics.com/archives/248449-john-

stemberger-constitutional-privacy [https://perma.cc/P3NL-93F3]. 
185 See HAW. CONST. art. I, § 7 (amended 1968). 
186 See HAW. CONST. art. I, § 6 (amended 1978). 
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states amending constitutions to add rights to privacy in response 

to the U.S. Supreme Court’s decisions expanding reproductive 

rights in Griswold and Roe.187 

Article I, section 6 states: 

 

The right of the people to privacy is recognized and shall 

not be infringed without the showing of a compelling 

state interest. The legislature shall take affirmative 

steps to implement this right.188 

 

Article I, section 7 states: 

 

The right of the people to be secure in their persons, 

houses, papers and effects against unreasonable 

searches, seizures and invasions of privacy shall not be 

violated; and no warrants shall issue but upon probable 

cause, supported by oath or affirmation, and 

particularly describing the place to be searched and the 

persons or things to be seized or the communications 

sought to be intercepted.189 

 

While the text of article I, section 7 is similar to the text of the 

Fourth Amendment, the delegates to the Constitutional Convention 

of 1968 intentionally expanded the privacy rights to include, among 

other things, protection against “invasions of privacy.”190 

Simply by virtue of including the right to privacy in two separate 

provisions, Hawai`i courts may be able to more easily delineate 

distinct privacy rights, which could include at minimum one privacy 

right related to search and seizures and one related to a broader, 

more expansive understanding of privacy. Indeed, this is very likely 

by design. 

 
187 See Gormley & Hartman, supra note 19, at 1282. 
188 HAW. CONST. art. I, § 6 (amended 1978). 
189 HAW. CONST. art. I, § 7 (amended 1968). 
190 See Jon M. Van Dyke & Melissa Uhl, Hawai`i’s Right to Privacy, 33 U. HAW. L. REV. 

669, 669–70 (2011). 
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The first amendment including an explicit right to privacy in the 

search and seizure provision was ratified by voters in 1968191 after 

a constitutional convention.192 However, early cases interpreting 

that right failed to protect privacy rights related to decisional or 

informational privacy outside of the search and seizure context, 

leading delegates in the 1978 constitutional convention to consider 

adding a freestanding right to privacy to the state constitution.193 

The 1978 delegates noted that such a right would be similar to the 

privacy rights discussed in cases like Griswold and Roe,194 and as a 

result of these discussions—ten years after an explicit right to 

privacy was first added to the Hawai`i Constitution—Hawaiian 

voters ratified another amendment, adding a freestanding right to 

privacy in addition to the preexisting explicit right to privacy within 

the search and seizure provision.195 

Jon Van Dyke and Melissa Uhl note that, since the addition of 

the freestanding privacy right in 1978, Hawai`i courts have 

generally applied section 7 only to criminal cases and have applied 

section 6 to cases that involve other contexts.196 Section 6 has been 

interpreted to protect autonomy-based privacy rights as well as 

informational privacy rights, though the Hawai`i Supreme Court 

has interpreted this clause narrowly.197 For example, Hawai`i courts 

have repeatedly refused to incorporate prostitution under the 

provinces of state constitutional rights to privacy under section 6.198 

The Hawai`i Supreme Court has specifically noted that the 

 
191 The original amendment was numbered article I, section 5 in 1968 but was later 

renumbered to article I, section 7 in 1978. No changes were made to the language of the 

provision. See id. at 670. 
192 For a detailed and lively description of Hawai`i’s constitutional convention, see Norman 

Meller & Richard H. Kosaki, Hawaii’s Constitutional Convention—1978, 69 NAT’L CIVIC REV. 

248 (1980). 
193 See Van Dyke & Uhl, supra note 190, at 703 (“[T]he delegates to the 1978 Constitutional 

Convention and the voters who supported [article I, section 6] must have wanted to expand 

individual privacy.”). 
194 STATE OF HAWAII, Committee of the Whole Report No. 15, in 1 PROCEEDINGS OF THE 

CONSTITUTIONAL CONVENTION OF HAWAII OF 1978, at 1024 (1980). 
195 See Van Dyke & Uhl, supra note 190, at 669–70. 
196 See id. at 670. 
197 See id. at 670–71. 
198 See id. at 671–76. For an exploration of the legal status and history of prostitution in 

Hawai`i, see generally Marissa H.I. Luning, Prostitution: Protected in Paradise?, 30 U. HAW. 

L. REV. 193 (2007). 
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delegates to the 1978 constitutional convention had not referred to 

any cases regarding prostitution when discussing the proposed new 

privacy right.199 Thus, the court declined to interpret a “talismanic 

effect” of the privacy provision in protecting activities like 

prostitution that were not closely related to the U.S. Supreme Court 

cases discussed during the constitutional convention.200 

The Hawai`i Supreme Court also declined to broadly interpret 

article I, section 6 as providing a broad privacy right in Baehr v. 

Lewin,201 in which the court held that the right to same-sex 

marriage was not included in the scope of section 6. Here again, the 

supreme court stated that the right to same-sex marriage was not 

included in the right to privacy in Hawai`i, a conclusion that struck 

some commentators as strange, given that Baehr v. Lewin 

ultimately struck down the prohibition on same-sex marriage (but 

on discrimination grounds, not related to privacy).202 

Van Dyke and Uhl argue that Hawai`i courts have been 

surprisingly cautious when interpretating article I, section 6, 

limiting the ability of the privacy right to protect a broader expanse 

of rights than those found in federal constitutional privacy 

protection.203 They believe that independent interpretation of the 

state constitutional privacy right would be consistent with the 

historical intent of the drafters and voters, who would have wanted 

to expand individual privacy rights.204 

F. ILLINOIS 

Illinois adopted an explicit right to privacy in its state 

constitution via amendment ratified in 1970, making Illinois the 

second state (after Hawai`i) to add an explicit right of privacy to its 

constitution in the post-Katz or post-Griswold era.205 Indeed, a 

 
199 See Van Dyke & Uhl, supra note 190, at 672. 
200 See State v. Mueller, 671 P.2d 1351, 1360 (Haw. 1983). 
201 See Baehr v. Lewin, 852 P.2d 44 (Haw. 1993). 
202 See, e.g., Van Dyke & Uhl, supra note 190, at 679. 
203 See id. at 703. 
204 See id. 
205 Intriguingly, while the Illinois constitutional convention delegates intentionally 

departed from the interpretation of privacy in the earlier Washington and Arizona 

Constitutions, they seemingly ignored or were unaware of Hawai`i’s addition of a privacy 

clause just two years before. See Silverstein, supra note 19, at 216 n.9. 
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historical analysis of the constitutional convention shows that the 

delegates of the time likely considered both Katz and Griswold when 

crafting the new explicit right to privacy.206 

The Illinois Constitution includes an explicit right to privacy as 

part of its search and seizure provision (article I, section 6). 

Additionally, privacy is also mentioned in the context of remedies 

that Illinois individuals are entitled to receive by law in article I, 

section 12. Article I, section 6 of the Illinois Constitution now states: 

“The people shall have the right to be secure in their persons, 

houses, papers and other possessions against unreasonable 

searches, seizures, invasions of privacy or interceptions of 

communications by eavesdropping devices or other means.”207 

Article I, section 12 further states that “[e]very person shall find a 

certain remedy in the laws for all injuries and wrongs which he 

receives to his person, privacy, property or reputation. He shall 

obtain justice by law, freely, completely and promptly.”208 

While article I, section 12 does not create an explicit right to 

privacy, it can be read to imply that all Illinois residents are legally 

entitled to remedies against privacy “injuries and wrongs,” which 

could in turn suggest that there is then an implied constitutional 

right against such privacy injuries and wrongs. Jay Hanson believes 

that, read together, both article I, section 6 and article I, section 12 

could be understood as a “right of privacy guaranteed to the people 

without limitation as to scope or type of privacy.”209 This expansive 

conception of privacy could protect Illinois residents in a much 

broader scope of situations than federal constitutional law could. 

Hanson believes the original delegates to the constitutional 

convention that added the privacy right intended there to be three 

distinct rights: searches and seizures, rights against eavesdropping 

and wiretapping, and a third, general right of privacy.210 However, 

early cases interpreting the privacy right were inconsistent on 

whether the right was broad and all-encompassing (in contrast to 

 
206 See Hanson, supra note 139, at 101 (“With the United States Supreme Court decisions 

of Griswold [and] Katz[,] . . . the delegates to the Sixth Constitutional Convention had a 

reasonable basis for the meaning of ‘privacy.’”). 
207 ILL. CONST. art. I, § 6. 
208 ILL. CONST. art. I, § 12. 
209 Hanson, supra note 139, at 101. 
210 See id. at 108. 
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implied privacy rights in the U.S. Constitution) or more restricted 

(only including rights against communications interception or 

similar search and seizure protections). Hanson notes: “One 

wonders if the placement of a mere comma after the word ‘privacy’ 

in the final adopted version of section 6 would have changed the 

court’s interpretation of that section.”211 Mark Silverstein agrees 

that a historical analysis of the Illinois constitutional convention 

shows that the authors of the new privacy right intended for the 

right to encompass a broader range of rights not exclusive to search 

and seizure but, rather, more in line with other states that have 

freestanding privacy provisions in their constitutions.212 

Silverstein argues that “Illinois courts have seldom regarded the 

state right of privacy as a broad protection of individual liberty,” 

instead choosing to rely on more limited protections of privacy 

consistent with U.S. Supreme Court interpretations.213 Silverstein 

refers to Illinois’s approach as a “dual approach” to state 

constitutional interpretation in which state courts analyze federal 

and constitutional claims together—assuming that state provisions 

ought to be interpreted with deference to U.S. Supreme Court 

interpretations of similar provisions.214 

In People v. Tisler, the Illinois Supreme Court stated its intention 

to apply federal interpretation except in cases where the historical 

records “indicate” that the drafters of the constitutional provision 

intended for Illinois courts to interpret such provisions 

independently.215  This dual approach finds Illinois courts ignoring 

the explicit right to privacy found in its 1970 Constitution in favor 

of interpreting the privacy right in terms consistent with the U.S. 

Constitution’s Fourth Amendment, which does not include 

“invasions of privacy” in its protection against unreasonable 

searches and seizures.216 As such, Silverstein ultimately disagrees 

with this dual approach, arguing that Illinois courts ought to 

independently interpret their own constitution, particularly where 

federal protection of civil liberties is diminishing, a view he believes 

 
211 Id. at 107. 
212 See Silverstein, supra note 19, at 228. 
213 Id. at 216. 
214 Id. at 218. 
215 See People v. Tisler, 469 N.E.2d 147, 157 (Ill. 1984). 
216 See Silverstein, supra note 19, at 218. 
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to be supported by the historical record on the original drafters from 

the 1970 constitutional convention.217 

However, in more recent cases, the Illinois Supreme Court may 

be showing some willingness to interpret the privacy clause as 

broader in protection than the Fourth Amendment, including in 

Caballes II, in which the court found constitutional a dog sniff 

inspection during a traffic stop.218 In that case, the court reasoned 

that such an inspection fell squarely in the realm of the classic 

search and seizure protection under the state constitution and 

should thus be analyzed in accordance with U.S. Supreme Court 

precedent on the Fourth Amendment (in line with Tisler).219 

Specifically, the court noted that the dog sniff inspection did not fall 

into the category of privacy invasions that would implicate other 

privacy rights found in the state constitution that did not align with 

search and seizure protection.220 Effectively, by noting that the dog 

sniff inspection did not fall into such a category, the court arguably 

established that there is such a category of privacy rights that exists 

under the state constitution independent of a search and seizure 

protection. This category would then perhaps merit independent 

interpretation by Illinois courts. 

Brett Legner argues that cases like Caballes II show that “the 

Illinois Constitution’s express privacy right has established a new 

right unknown in the Federal Constitution that offers significant 

protection. But that right is not unbounded either in scope or 

degree.”221  For example, in Hope Clinic for Women v. Flores, the 

Illinois Supreme Court determined that a law prohibiting 

physicians from providing abortion services to a minor without 

forty-eight hours advance notice to a parent was constitutional, 

despite plaintiff’s claims that the statute violated the privacy right 

found in article I, section 6.222 In that case, the court decided to 

follow federal interpretation of the due process clause instead of 

 
217 See id. at 285. 
218 See People v. Caballes, 851 N.E.2d. 26, 55 (Ill. 2006). 
219 See id. 
220 See id. 
221 Brett Legner, Interpreting the Illinois Constitution: Understanding the Rights Afforded 

by a Modern Charter, 48 LOY. U. CHI. L.J. 851, 879 (2017). 
226 See Hope Clinic for Women, Ltd. v. Flores, 991 N.E.2d 745, 748, 750, 760–63 (Ill. 2013). 
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relying on independent interpretation of the Illinois privacy 

clause.223 

In general, Legner argues that Illinois courts interpret state 

constitutional issues based on a “limited lockstep doctrine,” 

following federal interpretations of federal constitutional provisions 

that are similar to state constitutional provisions, unless certain 

criteria are met that call for departing from federal 

interpretation.224 Legner further believes Illinois courts offer more 

flexibility, especially for areas in which the state constitutional 

protections have no federal analogue—like with the privacy right in 

article I, section 6.225 He also notes that the comparative ease with 

which the Illinois Constitution can be amended, when compared to 

the U.S. Constitution, implies that Illinois state constitutional law 

will be nimbler in moving to change with the times and with 

developments in social values among Illinois citizens.226 

G. LOUISIANA 

The state of Louisiana has had ten state constitutions, dating 

back to 1812.227 Its current constitution, the Louisiana Constitution 

of 1974, was adopted by constitutional convention and ratified by 

voters on April 20, 1974, and includes, for the first time in Louisiana 

history, an explicit right to privacy in article I, section 5.228 

Louisiana added an explicit right to privacy in the same wave of 

states that added such a right in the wake of U.S. Supreme Court 

cases like Griswold. 

Louisiana’s constitutional right to privacy comes from article I, 

section 5, which reads: 

 

 
223 See id. at 763–69. 
224 Legner, supra note 221, at 872–73. 
225 See id. at 896–97. 
226 See id. at 897. 
227 See Louisiana’s Constitutions: Home, THE L. LIBR. OF LA., 

https://lasc.libguides.com/Louisiana-Constitutions [https://perma.cc/ZL2H-FMFK] (Aug. 15, 

2025, 12:30 PM). Fun trivia fact: This makes Louisiana the U.S. state with the most 

constitutions. 
228 See Louisiana Constitutional Law History: Home, LSU L. LIBR., 

https://libguides.law.lsu.edu/c.php?g=191371&p=1263967 [https://perma.cc/W24C-ZPXW] 

(Feb. 18, 2025, 1:29 PM). 
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Every person shall be secure in his person, property, 

communications, houses, papers, and effects against 

unreasonable searches, seizures, or invasions of 

privacy. No warrant shall issue without probable cause 

supported by oath or affirmation, and particularly 

describing the place to be searched, the persons or 

things to be seized, and the lawful purpose or reason for 

the search. Any person adversely affected by a search or 

seizure conducted in violation of this Section shall have 

standing to raise its illegality in the appropriate 

court.229 

 

Louisiana’s explicit constitutional right to privacy is included in 

its broader search and seizure protection: “Every person shall be 

secure in his person, property, communications, houses, papers, and 

effects against unreasonable searches, seizures, or invasions of 

privacy.”230 The inclusion of the phrase “invasions of privacy” makes 

this provision more expansive than the typical search and seizure 

scope of protections found in the Fourth Amendment of the U.S. 

Constitution, as it could imply rights to privacy that exist in 

addition to those implied by the search and seizure protections. For 

example, Louisiana’s privacy provision can be interpreted to include 

a right against private party invasions of privacy, in addition to the 

general rights against the government in unreasonable searches or 

seizures.231 

The inclusion of an explicit right to privacy was inspired, at least 

in part, by federal constitutional law cases extending decisional (or 

autonomy-based) privacy rights to individuals, including Griswold 

v. Connecticut and Roe v. Wade.232 However, in the decades since 

1974, article I, section 5 has been used less commonly to protect 

autonomy-based privacy rights. Instead, it is more commonly used 

 
229 LA. CONST. art. I, § 5. 
230 Id. (emphasis added). 
231 See Connell L. Archey, Comment, The Status of Private Searches Under the Louisiana 

Constitution of 1974, 49 LA. L. REV. 873, 875 (1989). 
232 See Devlin, Right of Privacy After Dobbs, supra note 2, at 1168–69, 1169 n.10; see also 

John Devlin, Privacy and Abortion Rights Under the Louisiana State Constitution: Could Roe 

v. Wade Be Alive and Well in the Bayou State?, 51 LA. L. REV. 685, 698–707 (1991) [hereinafter 

Devlin, Alive and Well] (discussing the drafters’ consideration of cases like Griswold and Roe 

when including a right to privacy in the Louisiana Constitution). 
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in search and seizure contexts, tort invasions of privacy, and 

protection against unreasonable collection or disclosure of 

information.233 

Currently, John Devlin argues that the Louisiana Constitution 

of 1974 no longer protects the right to abortion, due to an 

amendment in 2020 that specifically prevents any provision of the 

state constitution to be interpreted in a manner to protect a right to 

abortion.234 The amendment created article I, section 20.1, which 

states: “To protect human life, nothing in this constitution shall be 

construed to secure or protect a right to abortion or require the 

funding of abortion.”235 However, even after the 2020 amendment, 

other decisional privacy rights unrelated to abortion may still be 

protected under Louisiana’s state constitutional right to privacy.236 

Further, Devlin urges Louisiana courts to not be constrained by 

contemporary U.S. Supreme Court precedent and instead “interpret 

our express constitutional guarantee in accord with the original 

public meaning of the text and with the Louisiana courts’ 

independent analysis of that text.”237 

Lisa Munyon also makes a strong case for Louisiana’s judicial 

independence, arguing that the Louisiana Constitution reflects the 

“profound uniqueness of the citizens of Louisiana” and that national 

standards set by the U.S. Supreme Court are thus less relevant and, 

in fact, inadequate for defining Louisiana law.238 Moreover, Munyon 

argues that, by relying on interpretations that hew closely to federal 

constitutional interpretations of law, Louisiana state courts fail to 

independently interpret the Louisiana Constitution.239 After all, 

state courts do have the authority to interpret state constitutions 

independent of contemporary federal constitutional interpretations 

of the same concepts, especially where there is no direct analogue 

in the federal Constitution—as is the case with state constitutional 

rights to privacy. 

 
233 See Devlin, Alive and Well, supra note 232, at 707. 
234 See Devlin, Right of Privacy After Dobbs, supra note 2, at 1169. 
235 La. CONST. art. 1, § 20.1. 
236 See Devlin, Right of Privacy After Dobbs, supra note 2, at 1169. 
237 Id. at 1170. 
238 Munyon, supra note 66, at 336. 
239 See id. 
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H. MONTANA 

Montana added a right to privacy through an amendment 

ratified by voters on June 6, 1972.240 This makes Montana one of the 

states that added rights to privacy in their state constitution likely 

as a reaction to the U.S. Supreme Court’s decisions expanding 

privacy rights in the cases Katz and Griswold.241 Indeed, delegates 

to the 1972 Montana Constitutional Convention referred to cases 

like Griswold and State v. Brecht242 when debating a privacy 

amendment.243 

Jack Tuholske notes that the 1972 constitutional convention 

came in the midst of “a time of unparallelled activism,” where “civil 

rights, anti-war protests, feminism, and the nascent environmental 

movement were powerful elements of the political discourse that 

was the context for the Convention.”244 Tuholske argues that the 

activist spirit of the times may give some context for how Montana 

ended up with 17 new rights provisions with no federal 

constitutional analogues.245 

Montana’s privacy provision is a freestanding provision that 

explicitly awards citizens a right to privacy, albeit with a note 

specifying standard of review: “The right of individual privacy is 

essential to the well-being of a free society and shall not be infringed 

without a compelling state interest.”246 This provision exists 

independent of the search and seizure provision in the Montana 

state constitution. In fact, delegates to the 1972 Montana 

Constitutional Convention voted unanimously to strike invasions of 

privacy from the search and seizure provision.247 

 
240 See Montanans Approve New Constitution, Authorize Gambling and Retain Hanging, 

N.Y. TIMES, June 8, 1972, at 39. 
241 Gormley & Hartman, supra note 19, at 1282. 
242 See State v. Brecht, 485 P.2d 47, 50 (1971) (adopting a Katz approach to Montana search 

and seizure doctrine). 
243 See Larry M. Elison & Dennis Nettiksimmons, Right of Privacy, 48 MONT. L. REV. 1, 11 

(1987). 
244 Jack Tuholske, Going with the Flow: The Montana Court’s Conservative Approach to 

Constitutional Interpretation, 72 MONT. L. REV. 237, 240 (2011). 
245 Id. 
246 MONT. CONST. art. II, § 10. 
247 See Elison & Nettiksimmons, supra note 243, at 12. 
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Larry M. Elison and Dennis Nettiksimmons argue that a 

historical analysis of the 1972 constitutional convention makes 

clear that delegates intended the freestanding privacy provision of 

article II, section 10 to be independent from and more expansive 

than traditional search and seizure rights.248 They argue that the 

delegates deliberately used the relatively broad term “individual 

privacy” to not limit the privacy right, allowing for interpretations 

that could include informational privacy, decisional privacy, tort 

conceptions of privacy, and search and seizure protections.249 

William Rava agrees, arguing that the historical record shows that 

Montana’s privacy right was intended to be broader than the federal 

right to privacy.250 Interestingly, Rava also points out that the 

constitutional convention delegates referred to the West German 

Constitution in its discussion on the privacy right, perhaps implying 

that the Montanan right to privacy was similarly “infused with 

communitarian principles” and ought to be recognized in the context 

of other values.251 

In the decades since 1972, Montana courts have attempted to 

define the scope of privacy protected by article II, section 10. 

Patricia Cain argues that, despite the fact that constitutional 

convention delegates intended the right to privacy to be broader 

than just search and seizure rights, Montana courts have ultimately 

not taken many cases outside of that realm.252 Tuholske cites 

Gryczan v. State253 as one of the “most significant” Montana 

Supreme Court decisions on privacy.254 In Gryczan, the court 

considered the constitutionality of a statute criminalizing same-sex 

sexual relations and held that the statute was unconstitutional 

based on the state constitution’s fundamental right to privacy.255 

This decision ran contrary to the U.S. Supreme Court’s decision in 

 
248 See id. 
249 Id. at 16. 
250 See William C. Rava, Toward a Historical Understanding of Montana’s Privacy 

Provision, 61 ALB. L. REV. 1681, 1697 (1998) (noting that Montana’s privacy rights were only 

“partly” derivative of federal rights). 
251 Id. at 1699. 
252 See Patricia A. Cain, The Right to Privacy Under the Montana Constitution: Sex and 

Intimacy, 64 MONT. L. REV. 99, 102 (2003). 
253 See Gryczan v. State, 942 P.2d 112 (Mont. 1997). 
254 Tuholske, supra note 244, at 253–54. 
255 See Gryzczan, 942 P.2d at 115. 
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Bowers v. Hardwick, which upheld the constitutionality of a similar 

statute in 1986.256 The Court would later overturn Bowers in 

Lawrence v. Texas,257 effectively legalizing same-sex sexual 

relations nationwide, on a theory of privacy. Similarly, Gryczan is 

significant as it interprets the privacy right as inclusive of 

decisional, autonomy-based privacy rights. In doing so, this case 

exemplifies the ability for a state court to independently define 

rights like privacy, without deference to U.S. Supreme Court 

interpretation. 

In a more recent case, the Montana Supreme Court decided in 

Armstrong v. State in 1999 that women have a right to choose how 

to terminate their pregnancies under the auspices of the Montana 

Constitution.258 Patricia Cain believes Armstrong v. State 

exemplifies Montana courts’ willingness to “exten[d] the scope of 

individual privacy beyond that recognized by the United States 

Supreme Court.”259 Indeed, one thing many scholars of Montana 

state constitutional law agree on is the importance of Montana’s 

ability to independently interpret its own constitutional provisions 

in line with the historical records of Montana’s constitutional 

conventions.260 However, Betsy Griffing has argued that Montana 

courts have failed to exercise this ability since the 1990s; instead, 

the supreme court has mostly moved to “march lock-step” with 

interpretations of similar provisions from the U.S. Supreme 

Court.261 

Notably, Montana’s constitution includes a provision allowing 

Montana citizens to call for a new constitutional convention once 

every twenty years.262 The first vote on this failed in 1990, as did 

 
256 See Bowers v. Hardwick, 478 U.S. 186 (1986). 
257 See Lawrence v. Texas, 539 U.S. 558 (2003). 
258 See Armstrong v. State, 989 P.2d 364 (1999). 
259 Cain, supra note 252, at 106. 
260 See, e.g., Tyler M. Stockton, Originalism and the Montana Constitution, 77 MONT. L. 

REV. 117, 117 (2016); Ben McKee, Comment, A Boring Supper: Looking Less Hard for 

Meaning in the Montana Constitution, 85 MONT. L. REV. 123, 126 (2024); Elison & 

Nettiksimmons, supra note 243, at 14; Tuholske, supra note 244, at 244; Rava, supra note 

250, at 1684. 
261 See Betsy Griffing, The Rise and Fall of the New Judicial Federalism Under the Montana 

Constitution, 71 MONT. L. REV. 383, 383 (2010). 
262 MONT. CONST. art. XIV, § 3. 
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the second vote in 2010.263 It remains to be seen if Montana voters 

will decide to call for a constitutional convention in 2030, and, if 

they choose to do so, whether the right to privacy will be up for 

amendment. 

I. NEW HAMPSHIRE 

At the time of writing, New Hampshire is the most recent state 

to add an explicit right to privacy to its state constitution, and 

examining this right may point to how the right to privacy might 

develop in other states in the near future. New Hampshire voters 

overwhelmingly approved a 2018 amendment to their state 

constitution adding an explicit right to privacy, with 409,325 Yes 

votes to 96,019 No votes.264 (New Hampshire requires a two-thirds 

vote to pass a constitutional amendment.265) 

Thus, today, New Hampshire has a state constitutional right to 

privacy, found in article 2-b of the bill of rights, which reads as 

approved: “An individual’s right to live free from governmental 

intrusion in private or personal information is natural, essential, 

and inherent.”266 New Hampshire’s state constitutional right to 

privacy is thus unique in its text and scope, as well as in its place in 

state constitutional history. 

Temporally, the New Hampshire privacy provision is unique in 

that it is so far the only state constitutional privacy right added in 

the twenty-first century. However, the century has only barely 

begun, so it is possible other states may follow suit in the next few 

decades. Because the right was added in 2018, far removed from the 

wave of states that added the right in the post-Katz or post-Griswold 

eras, it is more difficult to argue that New Hampshire was 

motivated by cases like Katz or Griswold in creating a privacy right. 

 
263 See Tuholske, supra note 244, at 238. 
264 See N.H. SEC’Y OF STATE, 2018 GENERAL ELECTION RESULTS: CONSTITUTIONAL 

AMENDMENT QUESTIONS (2018), https://www.sos.nh.gov/sites/g/files/ehbemt561/files/inline-

documents/sonh/2018-ge-concon-questions.pdf. The ballot question was as follows: “Are you 

in favor of amending the first part of the constitution by inserting after article 2 a new article 

to read as follows: [Art.] 2-b. [Right to Privacy.] An individual's right to live free from 

governmental intrusion in private or personal information is natural, essential, and 

inherent.” 
265 N.H. CONST. pt. 2, art. 100. 
266  N.H. CONST. pt. 1, art. 2-b. 
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Indeed, the specific text of the provision speaks to other concerns, 

primarily regarding technological developments rather than a 

desire to respond to the U.S. Supreme Court’s expansion of privacy 

rights in the 1960s–1980s.267 

The New Hampshire state constitutional right to privacy is also 

unique in only protecting informational privacy, referring to 

“government intrusion in private or personal information.”268  This 

can be a critical difference in wording for privacy advocates, as the 

Supreme Court has distinguished two concepts of privacy: 

informational privacy and decisional privacy.269 Informational 

privacy refers to control or secrecy of information, while decisional 

privacy refers to autonomy over decisions, often related specifically 

to bodily autonomy. 

In Whalen v. Roe, the Supreme Court differentiated these two 

kinds of privacy rights. Informational privacy rights consist of 

rights for privacy solely related to one’s personal information; 

decisional privacy rights, on the other hand, refer to rights related 

to one’s ability to exercise one’s autonomy in making decisions.270 

Decisional privacy cases include the line of cases establishing 

autonomy-based privacy rights, including Meyer v. Nebraska (right 

to control the education of one’s children), Loving v. Virginia (right 

to interracial marriage), Griswold v. Connecticut (right for married 

couples to use and seek counseling for contraception), Roe v. Wade 

(right to an abortion), Lawrence v. Texas (right to same-sex sexual 

relations), and Obergefell v. Hodges (right to same-sex marriage).271  

By explicitly including only informational privacy as a right, the 

New Hampshire state constitution might not include protections for 

decisional privacy claims, including claims for abortion protection, 

 
267 For a more general discussion, see Albert Scherr & Neal Kurk, A New State 

Constitutional Right to Information Privacy: The Origins Speak, 75 SYRACUSE L. REV. 3 

(2025). 
268 See N.H. CONST. pt. 1, art. 2-b. This provision’s limited scope is similar to Florida’s state 

constitutional protection against “unreasonable interception of private communications,” see 

FLA. CONST. art. 1, § 12, though Florida also has a freestanding right to privacy that is not so 

limited. See id. § 23. 
269 See, e.g., Whalen v. Roe, 429 U.S. 589, 589–600 (1977). 
270 See id. at 589. 
271 See Meyer v. Nebraska, 262 U.S. 390 (1923); Loving v. Virginia, 388 U.S. 1 (1967); 

Griswold v. Connecticut, 381 U.S. 479 (1965); Roe v. Wade, 410 U.S. 113 (1973); Lawrence v. 

Texas, 539 U.S. 558 (2003); Obergefell v. Hodges, 576 U.S. 644 (2015). 
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same-sex marriage, or other autonomy-based decisions made in the 

sphere of the home, family, or marriage. 

While it may not directly protect decisional privacy, the 

constitutional right is expansive in what it protects for 

informational privacy. Legislative history analysis shows that 

concerns regarding technology, surveillance, and information 

harms were paramount for lawmakers at the time of drafting.272  As 

worded, this provision could be used in cases regarding government 

intrusions on informational privacy, including through the use of 

new technologies. Albert Scherr and Neal Kurk, drafters of the 

original text of the amendment, explained that this focus was 

intentional, as a focus on “informational” privacy rights, in their 

opinion, was best suited to address the privacy risks raised by new 

technologies.273 

As it has only been a few years since the introduction of the 

freestanding, explicit right of privacy to the New Hampshire 

Constitution, it is perhaps unsurprising that only a few cases have 

so far even mentioned the existence of article 2-b. The 2020 case of 

State v. Fay was the first case to consider the new right to privacy.274 

In Fay, defendant Christina Fay argued that the state violated her 

right to privacy under article 2-b by executing a search of her home 

and a subsequent “media and fundraising campaign” related to her 

case, which involved allegations of animal cruelty.275 However, 

because the alleged privacy violations occurred prior to the 

enactment of article 2-b, the court declined to apply the right 

retroactively and chose not to review the issue.276 But even then, 

article 2-b is mentioned in the opinions for State v. LaPointe, State 

v. Gorman, and State v. Claussells-Vega in procedural discussions 

advising trial courts to consider victims’ rights under article 2-b 

 
272 See, e.g., New Hampshire Voters to Decide Constitutional Amendments, AP NEWS, 

https://apnews.com/new-hampshire-voters-to-decide-constitutional-amendments-

82f11a7f447a45ba9cee45e1d55d724f (Sept. 29, 2018, 10:29 AM) (“‘Our founding fathers did a 

great job hundreds of years ago in crafting the language of our constitution, but they could 

not have known about the technology we have today and the information and how it streams 

through our citizenry,’ GOP Rep. Claire Rouillard, of Goffstown, said during a floor debate in 

February.”). 
273 See generally Scherr & Kurk, supra note 267. 
274 See State v. Fay, 248 A.3d 1191 (N.H. 2020). 
275 See id. at 1196. 
276 See id. at 1196–98. 
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when releasing evidence or information.277 Furthermore, in 2025, 

the court in State v. Zarella also applied article 2-b to potentially 

strengthen the privacy rights of individuals in private medical and 

health records held by organizations.278 

As the most recent state to add a right to privacy to its state 

constitution, New Hampshire stands at the frontier of state privacy 

protection. Whether New Hampshire’s 2018 amendment foretells a 

new wave of state legislatures moving to add privacy to their 

constitutions remains to be seen. 

J. SOUTH CAROLINA 

South Carolina adopted a privacy provision in its state 

constitution in 1971 after the Committee to Make a Study of the 

Constitution first drafted the provision from 1966 to 1969.279 South 

Carolina’s privacy right now comes from article I, section 10, which 

states: 

 

The right of the people to be secure in their persons, 

houses, papers, and effects against unreasonable 

searches and seizures and unreasonable invasions of 

privacy shall not be violated, and no warrants shall 

issue but upon probable cause, supported by oath or 

affirmation, and particularly describing the place to be 

searched, the person or thing to be seized, and the 

information to be obtained.280 

 

In debating the text of this provision, drafters repeatedly voiced 

an intent to leave interpretation of the privacy right to the courts, 

without necessarily calling for a specific interpretation in drafting, 

 
277 See State v. LaPointe, No. 2022-0746, 2024 WL 2957146, at *2 (N.H. May 13, 2024); 

State v. Gorman, No. 2022-0178, 2023 WL 7001665, at *2 (N.H. Oct. 24, 2023); State v. 

Claussells-Vega, No. 2022-0070, 2023 WL 7704883, at *5 (N.H. Nov. 15, 2023). 
278 See State v. Zarella, No. 2024-0066, 2025 WL 1256011, at *8 (N.H. May 1, 2025). 
279 See Constance Boken, Expounding the State Constitution: The Substantive Right of 

Privacy in South Carolina, 46 S.C. L. REV. 191, 200 (1994). 
280 S.C. CONST. art. 1, § 10. 
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and without clarification as to whether the privacy clause could be 

used outside of search and seizure contexts.281 

Temporally, this places South Carolina squarely within the 

category of states that added privacy amendments in the wake of 

decisions like Griswold. Constance Boken notes that legislative 

historical records on the drafting of article I, section 10 are 

wanting.282 However, Boken argues that there is no mention of 

Griswold in the legislative history surrounding the adoption of 

South Carolina’s privacy provision.283 Instead, she notes that the 

drafters had expressed concern regarding the impact of new 

technologies, like computer data technology and electronic 

surveillance.284 At the same time, she says that it is still likely that 

the drafters had awareness of cases like Griswold expanding 

privacy rights on a federal level at the time of drafting South 

Carolina’s privacy provision.285 In the 2023 case of Planned 

Parenthood South Atlantic v. State, the South Carolina Supreme 

Court agreed, stating that “[t]here can be no doubt that the authors 

of this provision were aware of Griswold and its use of the right to 

privacy.”286 

Despite the fact that the framers did not specifically discuss 

whether the new privacy right should encompass privacy rights 

outside of search and seizure, including substantive or decisional 

(autonomy-based) rights, Boken argues that South Carolina’s 

constitutional right to privacy found in article I, section 10 provides 

a substantive right to privacy,287 as first interpreted in the case of 

Singleton v. State in 1993.288 Singleton concerned, among other 

things, the constitutionality of forcibly medicating a convicted 

person to render him competent for execution.289 In deciding the 

case, the court focused on interpretation of the South Carolina state 

constitutional right to privacy, instead of following federal 

precedent—perhaps because the U.S. Supreme Court had not ruled 

 
281 See Boken, supra note 279, at 201–02. 
282 See id. 
283 See id. at 201. 
284 See id. 
285 See id. 
286 Planned Parenthood S. Atl. v. State, 882 S.E.2d 770, 778 (S.C. 2023). 
287 See Boken, supra note 279, at 191. 
288 See Singleton v. State, 437 S.E.2d 53, 60–61 (1993). 
289 See id. 
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on the specific situation at hand.290 Regardless, as states have the 

right to independently review decisions based on their state 

constitutions, South Carolina was well within its rights to interpret 

their own law in this case. 

In Singleton, the court relied on persuasive precedent from the 

case Louisiana v. Perry, in which Louisiana had decided a case with 

similar facts to those in Singleton and had held that a substantive 

privacy right existed emanating from the Louisiana state 

constitutional right to privacy.291 The South Carolina Supreme 

Court stated in Singleton that South Carolina’s constitutional 

provision was similarly worded and thus should be interpreted 

similarly in providing a substantive right to privacy for South 

Carolina citizens.292 The court then determined that the prisoner-

plaintiff had a privacy right to refuse medication that would render 

him competent for execution.293 The South Carolina Supreme Court 

held that the privacy right from article 1, section 10 of the South 

Carolina Constitution encompassed more than the privacy rights 

related to search and seizure, effectively confirming that the South 

Carolina state constitutional right to privacy included substantive 

and decisional privacy rights.294 

A number of cases in South Carolina have interpreted this 

privacy right. For example, in the 2020 case State v. Key, the South 

Carolina Supreme Court held that the express right to privacy in 

the South Carolina Constitution offered a greater scope of privacy 

rights than the U.S. Constitution’s Fourth Amendment.295 

Similarly, in Planned Parenthood South Atlantic, the court again 

reaffirmed its ability to independently interpret the privacy clause 

without lockstep following of U.S. Supreme Court precedent.296 In 

 
290 U.S. Supreme Court precedent at the time included decisions on forcibly medicating 

prisoners, but not specifically on forcibly medicating prisoners to render them competent for 

execution. See, e.g., Washington v. Harper, 494 U.S. 210, 227 (1990); Riggins v. Nevada, 504 

U.S. 127, 134–38 (1992). 
291 See State v. Perry, 610 So. 2d 746, 755–58 (La. 1992). 
292 See Singleton, 437 S.E.2d at 60–61. 
293 See id. 
294 See id. 
295 See State v. Key, 848 S.E.2d 315, 320–21 (S.C. 2020). 
296 See Planned Parenthood S. Atl. v. State, 882 S.E.2d 770, 774 (S.C. 2023). But see 

Planned Parenthood S. Atl. v. State, 892 S.E.2d 121 (S.C. 2023) (holding that a revised anti-
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this case, the South Carolina Supreme Court decided that the state 

constitutional right to privacy included a woman’s decision to have 

an abortion, and thus a state statute prohibiting abortions after six 

weeks was unconstitutional.297 In doing so, the court specifically 

rejected arguments stating that the right only applied to search and 

seizure contexts in criminal cases.298 The court instead used a 

textual analysis of the constitutional provision to find that a privacy 

right must exist outside of the search and seizure context; 

otherwise, the specific inclusion of an express right to privacy in 

that same provision would be duplicative: 

 

This narrow interpretation would render the words 

“and unreasonable invasions of privacy” superfluous, as 

the preceding clause speaks specifically to searches and 

seizures. In interpreting this text, we must not only give 

the words their plain and ordinary meaning, but we 

must also give meaning to the entire text, and not 

render any provision meaningless.299 

 

The court went on to note that the phrase “shall not be violated” 

implied that the provision did not create a right to privacy but 

rather “recognized” that such a right already existed.300 

The Planned Parenthood South Atlantic case also includes a 

discussion of other states that have constitutional rights to privacy. 

Just as the court in Singleton relied on persuasive precedent from 

Louisiana, the South Carolina Supreme Court referred to its own 

state precedent, as well as to persuasive precedent from other states 

with constitutional rights to privacy.301 The court further noted: 

 

Most certainly, in reaching our decision today that the 

Act unreasonably intrudes on a woman’s right to 

privacy, we do not merely count the rulings of our sister 

 

abortion act was “within the zone of reasonable policy decisions rationally related to the 

state’s interest in protecting the unborn”). 
297 See Planned Parenthood S. Atl., 882 S.E.2d at 774. 
298 See id. at 776. 
299 Id. 
300 See id. at 776–77. 
301 See id. at 782. 
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states, yet the reasoning undergirding their decisions 

informs our own.302 

 

The court also recognized that, while the instant case was 

decided prior to the release of Dobbs, that case did not invalidate 

state decisions based on state constitutional rights to privacy.303 

K. WASHINGTON 

Washington’s right to privacy can be found in article 1, section 7, 

which states, “No person shall be disturbed in his private affairs, or 

his home invaded, without authority of law.”304 This is a 

freestanding provision not incorporated as part of a search and 

seizure provision, as this clause ultimately replaces the search and 

seizure provision.305 This right was also not added by amendment, 

as Washington and Arizona are unique in being the only states that 

included an explicit right to privacy in their constitutions without 

the need for later amendment.306 

Charles W. Johnson and Scott P. Beetham argue that early cases 

from the Washington Supreme Court failed to recognize the 

differences between Washington’s privacy right and the privacy 

right found in the Fourth Amendment, instead often interpreting 

the two as one and the same.307 This changed after the 1980 case 

State v. Simpson,308 in which the court turned to an originalist 

analysis of the framers’ intended meaning to determine that 

 
302 Id. 
303 See id. 
304 WASH. CONST. art. I, § 7. 
305 See, e.g., State v. Simpson, 622 P.2d 1199, 1205 (Wash. 1980) (“Historical evidence 

reveals that the framers of the Washington Constitution intended to establish a search and 

seizure provision that varied from the federal provision. The Constitutional Convention was 

presented with a proposed state provision identical to the Fourth Amendment, and rejected 

it . . . .”). 
306 See Sandefur, supra note 20, at 724 (“[A]lthough nearly every state held a constitutional 

convention in the years between 1875 and 1910, only Washington’s and Arizona’s included a 

specific reference to ‘private affairs’ in its final product.”). 
307 See Johnson & Beetham, supra note 20, at 431 (“For approximately sixty years, the 

Washington State Supreme Court deemed the protections afforded by article I, section 7 of 

the Washington State Constitution and the Fourth Amendment of the federal Constitution 

as ‘in substance the same’ . . . .”). 
308 See State v. Simpson, 622 P.2d 1199 (Wash. 1980). 
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Washington’s privacy right actually did award a greater scope of 

privacy protection than the U.S. Constitution’s Fourth 

Amendment.309 The court reaffirmed this in multiple cases after 

Simpson, noting in State v. Parker that “[i]t is by now axiomatic that 

article I, section 7 provides greater protection to an individual's 

right of privacy than that guaranteed by the Fourth 

Amendment.”310 

Despite the fact that few official records exist regarding the 

Washington constitutional convention,311 Johnson and Beetham 

believe that other historical records show that the framers worded 

the privacy clause specifically to “encompass both the traditional 

types of searching and seizing and the concerns raised by more 

recent legislative and judicial inquiries into private affairs” and not 

simply to “reiterate the narrower rule against unreasonable 

seizures or forcible entries.”312 To this point, Washington’s privacy 

clause does not include the word “privacy,” but rather the phrase 

“private affairs.” However, in departing from Fourth Amendment 

phrasing, the framers likely envisioned a broader scope of privacy 

than found in search and seizure contexts for criminal cases.313 

Relatedly, Johnson and Beetham argue that new technological 

developments, like the camera, may have influenced the framers to 

replace phrasing related to “persons, houses, papers, and effects,” 

as the new technologies made clear that newer invasions of privacy 

merited consideration but were not covered by the prior “persons, 

houses, papers, and effects” language.314 

More recent cases have interpreted the privacy right as distinct 

from and more encompassing than the U.S. Constitution’s Fourth 

Amendment.315 Currently, Washington’s privacy right only applies 

 
309 See Johnson & Beetham, supra note 20, at 432. 
310 State v. Parker, 987 P.2d 73, 78 (Wash. 1999). 
311 See Johnson & Beetham, supra note 20, at 433. 
312 Sandefur, supra note 20, at 726. 
313 See Johnson & Beetham, supra note 20, at 444–47 (discussing the “significant reasons” 

why Washington may have departed from the language in the Fourth Amendment). 
314 Id. at 444. 
315 See, e.g., State v. Alexander, 449 P.3d 1070, 1072 (Wash. Ct. App. 2019); State v. Rose, 

191 P.3d 83, 91 (Wash. Ct. App. 2008); State v. Eisfeldt, 185 P.3d 580, 584 (Wash. 2008); 

McNabb v. Dep’t of Corr., 180 P.3d 1257, 1261–62 (Wash. 2008); State v. Day, 168 P.3d 1265, 

1267–68 (Wash. 2007). 
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against state actors, not private individuals.316 Thus far, 

Washington courts have declined to use the privacy (or private 

affairs) clause to consider controversial decisional or autonomy-

based privacy rights, including rights related to abortion, same-sex 

sexual relations, or same-sex marriage.317 However, the privacy 

clause may protect the right to refuse medical treatment, absent 

compelling state interest, a right which could be extended outside 

criminal contexts and would be in line with decisional privacy 

issues, including end-of-life cases.318 Further, Washington 

precedent shows that the privacy clause does not afford a right to 

use or possess marijuana.319 So while these cases do not prove that 

the privacy clause includes a scope of decisional rights, they do show 

that the privacy clause could be analyzed to determine the 

constitutionality of specific actions outside the search and seizure 

context. Thus, this could imply that other decisional privacy rights 

could be considered under the privacy clause, and it is possible that 

the clause would be found to protect them. 

IV. CONCLUSION 

In privacy law scholarship, state constitutional protections are 

seldom mentioned, and in U.S. legal scholarship generally, state 

constitutional law is often treated as an afterthought. This is 

unfortunate, given the critical importance of state constitutional 

privacy protections in a time when federal privacy protections are 

uncertain. In the face of increasing government intrusion into 

private affairs and increasing use of government authority to 

 
316 See, e.g., Eisfeldt, 185 P.3d at 585. 
317 See Andersen v. King County, 138 P.3d 963, 986 (Wash. 2006) (holding that the privacy 

clause did not protect a fundamental right to marry for same-sex couples), abrogated by 

Obergefell v. Hodges, 576 U.S. 644 (2015). 
318 See, e.g., McNabb, 180 P.3d at 1264 (holding that inmates “retain[] a limited right of 

privacy, including the limited right to refuse artificial means of nutrition and hydration 

subject to the goals and policies of the prison system”); In re Guardianship of Grant, 747 P.2d 

445, 449, 451 (Wash. 1987) (holding that, under the state constitution’s privacy clause and 

common law right to be free from bodily invasion, “a person has the right to have life 

sustaining treatment withheld where he or she (1) is in an advanced stage of a terminal and 

incurable illness, and (2) is suffering severe and permanent mental and physical 

deterioration,” in the absence of countervailing state interests). 
319 See State v. Smith, 610 P.2d 869, 880–81 (Wash. 1980). 
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circumvent civil liberties, state courts may become a refuge of last 

resort for Americans. For the time being, state courts still retain 

independence in interpreting state law and can interpret their state 

constitutions to encompass a broader range of rights, privacy or 

otherwise, than offered in the more restrictive federal constitutional 

law. 

State constitutional rights to privacy exist at a critical juncture 

today, particularly as federal constitutional rights to privacy are in 

an uncertain legal state. But privacy is not the only right arguably 

in danger right now. In general, it is critical to understand as many 

avenues for rights protection as possible to continue upholding the 

individual liberties we hold dear. It is likely the right to privacy will 

increasingly be litigated on a state level, as the federal 

constitutional understanding of privacy is now arguably uncertain, 

particularly after Dobbs, and given the lack of clear support for 

consistent rule of law from the highest office in the land. Thus, more 

attention should be paid to state constitutional law, including 

research into other areas where state constitutions may be able to 

provide a broader scope of rights than federal constitutional law. 

This article specifically evaluated the eleven states in which the 

right to privacy has been explicitly enshrined in the state 

constitution. While only eleven states currently have explicit 

constitutional rights to privacy, other state constitutions still can 

include implicit constitutional rights to privacy. In general, 

additional research is needed to understand the scope of state 

privacy rights outside of those states with explicit rights 

enumerated in the state constitution. This includes analysis of state 

constitutional protections of other forms of privacy, as well as 

adjacent rights, including speech-related rights. 

While the majority of state constitutions do not include explicit 

rights to privacy, most do include related rights, including some 

that can be interpreted to offer an implicit right of privacy. These 

include rights against unreasonable search and seizure, rights to 

due process, rights to fundamental liberties, and so on. This is 

similar to the U.S. Constitution, which does not explicitly include a 

right to privacy, but for which the Supreme Court has developed a 

privacy jurisprudence emanating from the penumbra of rights in 

the Bill of Rights. Just as scholars and Justices have managed to 

find a right to privacy within the penumbra of other rights 
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enumerated in the Constitution, similarly, attorneys and judges in 

some states may be able to advance arguments in favor of finding 

an implicit right of privacy in their state constitutions. 

In particular, many states have included an unreasonable search 

and seizure protection similar to the Fourth Amendment of the U.S. 

Constitution. However, this article did not focus on those state 

constitutions, except those in which the search and seizure 

protection has been amended to include an explicit right against 

privacy invasions. Further research comparing how states have 

used their search and seizure protections in contrast to U.S. 

Supreme Court precedent could be illuminating. 

This article analyzed the state constitutional right to privacy 

that arguably exists without a direct federal analogue, as there is 

no right to privacy explicitly written in the U.S. Constitution. 

Additional research on how states protect privacy, through both 

explicit and implicit state constitutional rights, would be helpful for 

attorneys, advocates, and judges. This analysis may be particularly 

helpful for attorneys seeking to make state constitutional privacy 

claims where no explicit constitutional right exists. Such analysis 

could also be motivating for advocates and lawmakers who seek to 

amend their state constitutions to include an explicit right to 

privacy. Studying state constitutional rights to privacy, then, can 

provide insight into areas in which state courts may be able to 

protect a greater expanse of privacy rights than federal courts are 

able to do. 

State constitutional law is still an understudied area of law, 

despite the important role that state constitutions have in 

protecting individual rights, especially where federal law does not 

provide adequate protection or where political factors have made 

the interpretation of federal law uncertain. While this article 

attempted to make a small contribution to the field of state 

constitutional law by focusing on explicit rights to privacy, it is clear 

that more work is needed—and not only from legal academics. 

State courts must reclaim their independence and avoid over-

reliance on federal constitutional interpretation. This is 

particularly valuable and pragmatically useful in an area like 

privacy, for which the U.S. Constitution contains no explicit 

protection. Attorneys and advocates should likewise expend some of 
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their resources on state constitutional protections for rights, 

including but not exclusive to impact litigation. 

State lawmakers seeking to protect their states’ residents from 

unwelcome federal intrusion ought to consider state constitutional 

amendments that explicitly enshrine privacy into the constitution. 

To protect the broadest expanse of rights, state lawmakers should 

introduce proposals for freestanding privacy rights, with language 

that specifically does not imitate the Fourth Amendment, and 

without limitations. This would allow state courts the greatest rein 

in interpretation. 

Individuals, regardless of which state they live in, can do their 

part as well. Individuals can advocate for lawmakers to add an 

explicit right to privacy on the ballot, or whatever process their state 

uses for constitutional amendment, such as directly proposing ballot 

initiatives that include constitutional amendments. Further, 

individuals should continue to push policymakers to craft and 

enforce policies that provide for strong privacy protections, 

including state laws on privacy. Democracy, after all, is not a 

spectator sport.320 Those who wish to keep their rights must 

continue to fight for them. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
320 Origins of this slogan are disputed, but regardless, it does capture a worthy sentiment. 
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